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Abstract

In Germany and Japan, like in most OECD countries, the equal pay for
equal work principle and other regulations related to equal treatment
have been strengthened recently through reforms. These have been
justified and promoted as measures to address gender wage gaps as well
as discriminatory practices regarding non-standard workers. Yet,
observers remain sceptical as to whether these reforms will be effective.
Previous research has argued that Germany and Japan as “socially
conservative welfare states” (Gottfried and O’Reilly 2002) face particular
institutional and value-related obstacles for achieving equal treatment in
practice. This paper argues that, while these factors remain important,
gaps between policy output and persisting inequalities are increasingly
the result of a strategically motivated politics of balancing. Policymakers
in both countries use existing institutions such as collective bargaining
and labour-management consultations to balance conflicting policy goals,
i.e. improving equal treatment and maintaining employment flexibility,
which crucially relies on differentiated treatment of workers by, for
example, distinguishing between standard and non-standard workers. By
resorting to strategies of balancing policymakers hope to console both
objectives while mitigating the political risks of controversial structural
reform.
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Introduction
Were it only for the number of laws, achieving equal treatment of workers, regardless of gender,
status or age should only be a matter of time. In many OECD member states law has obliged
employers to treat employees equally for many decades but in the last 5 years, most have
implemented measures to strengthen them even further (OECD 2017). Even governments with
traditionally close ties to organised business such as the current Japanese one, have called
achieving equal pay a central policy objective. However, despite the increase in regulatory
initiatives there is little doubt that many unjustified wage disparities persist. For example, despite
a steep increase in female labour market participation, still relatively few women achieve a salary
and level of social security status comparable to men. Even in those cases where the same status
is achieved nominally, surveys suggest that in Germany and Japan a considerable wage gap
remains. These gaps largely coincide with the dual structure of labour markets that separates
standard and non-standard employment (henceforth NSE)1 and where the latter tends to offer
lower earnings, worse career prospects as well as less social protection in comparison to the
former.
The growing interest in equal treatment legislation mirrors in part growing concerns in both
countries about these gaps. In response to this new pressure, policymakers have passed numerous
legislative reforms, which seek to address inequalities in the labour market, i.e. between different
types of workers and between men and women. Previous research suggests, however, that such
measures will have a limited impact. In particular, Gottfried and O’Reilly (2002) have argued that
the “socially conservative welfare states” of Germany and Japan combine traditional gender roles
with a welfare state that favours the permanent employment of male workers and a “peripheral”
labour market participation of women. Together, this creates high hurdles for any kind of effective
equal treatment regulation.
In contrast, this chapter argues that the gap between growing regulatory action for equal
treatment and persistent inequality is increasingly the result of a politics of balancing which tries
to console conflicting policy agendas. The conflict arises from the fact that policymakers are under
growing public pressure to support equal treatment, but at the same time are wary not to limit
labour market flexibility, which crucially relies on the use of NSE or, put differently, differentiated
treatment of workers. In Germany and Japan as elsewhere, labour market flexibility has been
crucially enhanced in the last two decades through structural reforms, which have made it easier
for employers to differentiate working conditions (Heinrich 2013). The dilemma for governments
now is that choosing one side over the other is politically risky. If they choose equality over
flexibility, they would face opposition from employers and may be blamed for negative effects
such as a reduction in job openings. Prioritising flexibility by ignoring demands for equal treatment,
however, may make them vulnerable to growing public unease over social and gender inequality.

1

Non-standard (also atypical or non-regular) employment refers to temporary agency work (called worker
dispatch in East Asia), part-time, fixed-term and marginal employment. Self-employment and family
workers are excluded because they do not fall under the provisions discussed here. Standard (also typical
or regular) employment refers to full-time and open-ended salaried employment.
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This chapter argues that policymakers adopt balancing strategies in order to address both
demands simultaneously. While they are ever more likely to pass legislation aiming at equal
treatment as is visible in the growing number of reforms, they combine them with flexible
implementation. Often this involves delegating rule-making authority to collective bargaining and
corporate decision-making bodies or relying on soft law that encourages rather than mandates
compliance (in Japanese often described as doryoku gimu or “obligation to make an effort”). This
way, policymakers can signal commitment to equality while preserving some of the flexibility
stemming from differential treatment of workers. Another consequence of this strategy is that
employment institutions, that have emerged during the heyday of long-term and mostly male
employment models and that are commonly described as being in a process of gradual demise,
gain in relevance. In addition to their traditional role as providing a basis for long-term economic
coordination, as political economists typically have been arguing, they now also provide strategic
capacities to policymakers to resolve difficult policy choices. This conceptualisation of employment
institutions of German and Japanese capitalism not only helps to explain the gap between policy
output and but also sheds light on why Germany and Japan struggle to implement labour market
policies that support gender equality and the current focus of family policy on enabling women
and men to better balance work and family life.
The chapter is structured as follows: Section two compares the structure of wage inequalities in
Germany and Japan and reviews the political case for equal pay reforms in each country. Section
three reviews standard explanations for continuing gaps between policy output and outcome and
then develops the argument of a strategic politics of balancing equality and flexibility. Sections
four and five analyse the politics of balancing by evaluating the most recent equal pay initiatives in
each country. Section six concludes with a brief comparison of the findings and an outlook on
likely trajectories of future equality-related legislation.
The Case for Stricter Equal Pay Rules: Wage Inequalities in Germany and Japan
Germany and Japan are often described as similar regarding the fundamental structure of their
political economies. They are known as prime examples of non-liberal or coordinated capitalism
but also as countries where the male breadwinner model is still comparatively dominant. This
section addresses another striking similarity regarding the dualistic pattern of employment.
Roughly 40 percent of all salaried employees in both countries today are in NSE 2 and rising female
labour market participation in recent years has been overwhelmingly in the NSE sector (see
Figures 1 and 2). Moreover, labour market inequalities with regard to employment type and NSE
largely overlap. Due to the increase in NSE these disparities have become more relevant and
increasingly subject to criticism that they restrain the ability of such workers to reach a similar
status of economic and social security as standard workers (for an overview cf. Emmenegger et al.
2012).
However, as this section will show, there are some differences that separate discourses on gender
and employment type related inequalities. Whereas gender equality as a norm today is rarely
2

For data on Germany see Seifert (2017), for data on Japan see MIAC (2017).
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questioned, equal treatment rules are more controversial in the context of NSE. For many German
and Japanese firms they constitute a major source of employment flexibility, which helps them to
improve competitiveness. This has also been the official justification for many structural reforms
since the late 1980s that have facilitated the use of various forms of NSE (Heinrich 2013). However,
due to many overlaps it is often difficult to distinguish between the gender and economic
dimensions of labour market disparities in practice. This is particularly true in Japan, where NSE
was “implicitly designed for women” (Shire and Imai 2000). Female labour market participation
has long been confined to routine work that does not require continuous or full-time employment
but also does not offer career prospects or working conditions comparable to standard jobs. The
considerable gap in social security coverage between standard and non-standard workers in Japan
is partially the result of the belief that women workers do not need them as their participation is
only temporary or restricted in other ways. Even today, part-time workers are much less likely to
be covered by public pension insurance, corporate schemes such as those for severance pay
(taishokukin) or to receive bi-annual bonus payments as around 80 percent of standard employees
do (Heinrich 2017a: 74–78).
Figures 1 and 2 confirm that the vast majority of workers in NSE are women. Noticeable is also
that despite a drop in the working age population, the number of workers in standard jobs has
declined or remained stable. This implies that wage inequalities linked to employment type have
become more widespread and affect a growing section of the workforce.
Figure 1 Changes in the Number of Workers by Employment Type and Sex (Germany)
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Note: Category of standard employees includes part-timers who work more than 20h a
week. Non-standard includes all other forms of part-time work (Teilzeit), fixed-term work
(befristet), marginal employment (geringfügig) as well temporary agency work (Leiharbeit).
Other includes self-employed and unpaid family workers.
Sources: OECD Labour Force Survey (2017) and Statistisches Bundesamt (2017), based on
Mikrozensus. Refers to Kernerwerbstätige, i.e., excludes workers in training and outside
working age.
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Figure 2 Changes in the Number of Workers by Employment Type and Sex (Japan)
Women

Men

45.000.000

45.000.000

40.000.000

40.000.000

35.000.000

35.000.000

30.000.000

30.000.000

25.000.000

25.000.000

20.000.000

20.000.000

15.000.000

15.000.000

10.000.000

10.000.000
5.000.000

5.000.000

0

0

1992

1992

2017

Standard employees
Other

2017

Non-standard employees
Working age population

Note: Category of regular employees includes executives. Non-regular category includes
part-time, fixed-term, temporary agency and marginal employment. Other includes selfemployed and family workers.
Sources: MIAC (1993, 2018).

To estimate how these structures affect wage inequalities, typically wage gaps are calculated
comparing median incomes (figure 3). However, they reflect the influence of several factors, such
as individual differences in educational attainment, choice of occupation or field of study, working
hours and others. Nevertheless, they do provide some hints at underlying inequalities as a recent
study by the OECD argues. It finds that a substantial part of the gap remains unexplained and that
the most likely explanatory factor is “discrimination in hiring, career progression and
opportunities” (OECD 2017: 164).
Figure 3 Development of the Gender Wage Gap in Germany and Japan Since 1992
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A similar pattern can be observed in the case of wage gaps between standard and non-standard
workers. According to the Japanese Ministry of Health, Labour and Welfare (MHLW 2016a), wages
for non-standard workers in Japan are 36 percent lower than those for standard workers are. Here
factors such as the often-probationary nature and shorter tenure of NSE play an important role
(ILO 2016: 192). Yet, as with the gender wage gap, there are strong indications that discriminatory
practices are also significant. For example, half of respondents in a survey of Japanese workers in
NSE report that there were standard workers at their workplace performing the same tasks (JILPT
2014: 17). German research suggests there are similar patterns of wage differentials and
discriminatory practices. For example, one study estimates that German temporary agency
workers earn 50 percent less on average than standard workers performing similar work at client
firms (RWI 2011: 25–30). The labour market expert Elke Jahn puts the gap at 20 percent (Zeit
Online 13/05/2016) - which is still striking considering that equal pay has been mandatory since
2003 (see section 5). Wage discrimination is even a common feature of part-time work in Germany.
Here gaps stem mostly from the fact that men and women doing similar work are grouped into
different job categories, with women typically being associated with categories that offer lower
pay (Lembke 2016 and section 5.). Discrimination also affects many so called “minijobber”, that is,
workers in marginal employment with a maximum monthly pay of 450 EUR and only partial
integration into the social security system (Keller and Seifert 2013: 55–77). Research indicates that
employers frequently ignore equal pay standards when using mini-jobs and consider the special
legal status of marginal employment as a form of implicit legitimisation of unequal treatment
(Bosch and Weinkopf 2016: 3).
The growth in NSE together is also often blamed for a rise in the so-called working-poor. In 2014
in-work poverty affected 9.6 percent of all salaried employees in Germany up from under 5
percent in 2004 (Spannagel et al. 2017: 9). Similar arguments have been made for Japan (e.g.
Sekine 2008). 3 In comparison, patterns of labour market inequalities and wage inequalities
therefore appear very similar in Germany and Japan. Hence, in both countries a strong case can be
made for stricter equal pay.
The Promise of Equal Pay for Equal Work – And Why It Is Never Kept
Economic as well as gender-related justifications have always been relevant for equal pay
regulations. The European Economic Community (now the European Union, EU) included in its
founding document the 1957 Treaty of Rome, a clause that obliged all member states to adhere to
the principle of equal pay. This was to reassure French workers that “poorer” member states
would not be able to engage in social dumping practices (cf. Klein 2013). A few years earlier, in
1951, the International Labour Organisation (ILO) adopted Convention 100, which calls for “equal
remuneration for men and women workers for work of equal value”. It was ratified by Germany
(1956) and Japan (1967).
3

Cross-country comparisons are difficult due to differences in definitions and data sources. from the
National Tax Authority (kokuzeikyouku) indicates that the annual earnings of 24% of all workers in Japan
and 41.6% of female workers were below the poverty threshold of 2 million Yen in 2016. See NTA (2017),
p. 20.
5

The current wave of regulations again draws from both motives. Advocates of more rigid equal
pay regulations argue that they are necessary because many wage disparities remain hidden, not
least due to a lack of transparency. Iceland has arguably gone furthest in this regard and since
2018 obliges firms with more than 24 employees to prove they are rewarding male and female
workers equally. The economic argument for equal pay draws mostly from growing criticism of
dualistic labour market structures and concerns over growing social inequality. That this argument
matters is visible in the fact that German and Japanese governments have both justified several
reforms in direct reference to NSE (see sections 4.3 and 5.3).
3.1 Conservative Values and Institutional Legacies
Given the long history of equal pay regulations, it comes as no surprise that most research on
policies addressing gender and labour market inequalities has asked why they seem so ineffective.
One strand in the literature argues that the relative dominance of conservative social values is at
least partially to blame. Gottfried and O’Reilly (2002) describe Germany and Japan as countries
where conservative social norms with regard to gender roles coincide with a welfare state that
firmly ties the level of social security to employment status. With the dominance of traditional
breadwinning models that take continuous employment until retirement as the norm, Germany
and Japan put many workers in NSE at a severe and permanent economic disadvantage. The
peripheral role in particular of female workers is reinforced further by traditional gender roles,
which imply very different societal expectations of men and women. In such an environment,
equal treatment policies are unlikely to exert enough power to uproot deeply entrenched
practices. Parkinson (1989) makes a similar argument when she hails the much-criticised noncoercive approach of the first Japanese Equal Employment Opportunity Law (EEOL) of 1985 as
appropriate because neither men nor women in Japan at the time were “ready” for gender
equality, i.e. saw it as an important issue. In Germany, conservative values also seem to have led
to the conspicuously late transposition of European directives on equal treatment of the 1970s
into West German labour law. According to Klein (2013) this reflected the widespread disinterest
of policymakers in the issue of gender equality.
Data from the International Social Survey Programme (ISSP) on gender roles indicate, however,
that support for traditional gender roles has since declined considerably. The percentage of
respondents agreeing to the statement that the household was women’s work and salaried
employment was the duty of men, dropped in West Germany from 37 percent in 1994 to about 17
percent in 2012 (unified Germany). In Japan, the respective rates are 40 percent and 24 percent.
Although still noticeably more conservative in comparison to Scandinavian countries (only 5
percent of Swedish respondents agreed with traditional gender roles in 2012), this indicates a
massive shift and decline in conservative values.
If values no longer seem to be a major issue, what about the shadow of employment and welfare
institutions geared to permanent male and peripheral female employment? Indeed, women
workers have traditionally been an important source of labour market flexibility in Japan. After the
oil crises of the 1970s, for example, they were most likely to be made redundant (Osawa 2002),
6

whereas migrant workers played a similar role in Germany (Vosko 2010: 126). Overall,
governments went to great lengths to protect male/domestic core workers by keeping them in
employment at the expense of peripheral workers. Political economists typically argue that this
division is strengthened further by the dependency of many German and Japanese firms on
models of long-term skill acquisition (Estévez-Abe, Iversen and Soskice 2001). This requires
workers to stay continuously employed in order to gradually improve and update their skills. Yet, it
also means that anyone who leaves the job market even if only temporarily faces significant
challenges when trying to secure a standard job later. In this institutional environment, Gottfried
and O’Reilly argue, the process of regulating for equality “remains trapped within the policy legacy
of the male breadwinner model.” (2002: 51).
However, many scholars now argue that the institutional arrangements that once favoured a
specific type of employment are undergoing a transformative process of liberalisation that results
in more heterogeneous institutional arrangements, and much more diverse employment practices.
Mechanisms that once provided a high degree of standardisation of working conditions such as
the shuntō wage bargaining process in Japan or collective bargaining in Germany, have become
more flexible since the 1980s and mostly apply to a shrinking core of manufacturing industries
(Thelen 2014). This begs the question whether current disparities are indeed solely the result of
legacies of traditional employment institutions or whether they are, at least partially, also a
consequence of the gradual demise of these institutions as they no longer provide the level of
standardisation of working conditions for which they used to be known.
3.2 The Politics of Balancing Flexibility and Equality
While institutional and value-based explanations remain crucial for understanding current
regulatory processes in the countries, this chapter argues that one also needs to take into account
the strategic dimension of policymaking and how existing institutions may be used to resolve
regulatory dilemmas. In the case of equal treatment, the main balancing act for policymakers
concerns curbing the impact such rules may have on the type of labour market flexibility Germany
and Japan have cultivated for most of the post-war period and which they have enhanced further
through reforms since the late 1980s. The reforms have tried to enhance the competitiveness of
firms by expanding the use of NSE (see e.g. Eichhorst and Marx 2011; Watanabe 2015). As surveys
indicate that employers value NSE not least for its association with lower labour costs and higher
numerical flexibility, it is likely that reinforced equal treatment rules may be perceived as a threat
to a key source of flexibility. The challenge for policymakers is therefore to pay justice to both
demands without fuelling political discontent or—better still—while maximising political and
electoral support by appealing to various constituencies.
The need for a politics of balancing is arguably increasing as the scope of equal treatment rules
expands over time. Intended as well as unintended interaction with policies concerned with
different objectives thus become more likely. Such interactions can vary widely, ranging from
mutual reinforcement to mutual neutralisation. Yet even if some interactions may not be foreseen,
policymakers are acutely aware of agenda conflicts as they are being constantly lobbied by
7

different interests and subject to electoral pressures. Consequently, balancing strategies are likely
used by all governments regardless of their programmatic orientation. This does not mean that
partisan differences are meaningless 4, or that social coalitions, the influence of interest groups or
legacies of institutions, which emerged in very different circumstances, exert no influence. Nor
does it deny the relevance of other motives such as attempts to exploit the popularity of equality
policies for pursuing other goals. 5 However, all of these factors do not fundamentally alter the
flexibility-equality dilemma German and Japanese policymakers face when devising equal
treatment regulations. The following sections will demonstrate that institutions of long-term
economic coordination between business and labour inhibit strategic capacities for policymakers
and thus shape policy.
Equal Pay Reform and the Politics of Balancing in Japan
Despite its dismal ranking in the Global Gender Gap report published by the World Economic
Forum (2017)6, the evolution of equality regulation in Japan resembles largely that of other
economically advanced democracies. It has moved from soft to hard regulation and has been
expanding to address an ever-wider range of discriminatory practices (Table 1). Article 4 of the
Labour Standard Law (LSL, Rōdō Kijun Hō), the most important labour law with regard to the
regulation of working conditions, bans discrimination based on gender. Since Japan ratified ILO
Convention 100 and the UN convention on the elimination of all discrimination of women in 1979,
this is now widely thought to establish the principle of equal pay for equal work (Nishitani 2003:
68). This section will show that one reason for the limited impact of these measures is that they
have been moderated thought various forms of balancing.
4.1 Balancing Through Soft Law and Flexible Implementation
Drawing from previous analyses of Japanese labour law four main ways of regulatory balancing
can be distinguished: (i) using non-coercive provisions that encourage rather than mandate
desired change; (ii) wording provisions vaguely to limit the practical implications of a legal change;
(iii) delegating decision-making power to the level of the firm where exceptions to legal provisions
can be negotiated; (iv) flexible implementation which can entail postponing the implementation of
rules and administrative guidance in close consultation with stakeholders. The first legal vehicle is
commonly referred to as doryoku gimu or obligation to make an effort in the Japanese context and
4

Studies on Japan (Heinrich 2017a), Germany and other European countries (Picot and Menéndez 2017)
indicate similar partisan differences. Centre-right parties are more likely to frame NSE as opportunity for
or deliberate of workers, implying that there may be good reasons for some differential treatment.
Centre-left parties are considerably more critical of NSE, frequently linking it to precarity and calling for
stricter legal provisions.
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For example, Stratigaki (2004) argues that the EU embraced work-life balance policies through part-time
work only once it considered them useful for expanding the pool of potential labour. According to Huen
(2007) higher fertility rates have been an important motive for gender equality policies in Japan.
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Japan scores particularly low in the employment and economic opportunity dimensions and, at rank 114
out of 144 countries, falls well below the “global weighted average.”
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the first EEOL of 1985 as well as the 1994 law on the treatment of part-time workers (see Table 1)
are considered classic examples of this approach. Both laws called for equal treatment between
men and women and part-time workers and full-time workers respectively, but did not include any
penalties in case of non-compliance. Advocates typically argue that doryoku gimu are nonetheless
effective because they clearly communicate norms of desired behaviour, which in Japanese
society is supposed to be a strong incentive for obedience. Others see them as a temporary
measure in a still unreceptive environment that paves the way for hard law that is to follow later
(Parkinson 1989; Araki 2006: 35). This argument seems to hold at least for the EEOL of 1985, which
has since been reformed twice and whose provisions have become more detailed and concise
(Table 1). However, there are many cases where doryoku gimu failed to establish effective norms
(Araki 2006: 32). Moreover, such clauses may merely signal that disagreements among
policymakers could not be effectively resolved (Tidten 2012: 115).
The main criticism, however, is that doryoku gimu renders the intention of provisions meaningless.
After the introduction of the EEOL in 1985, for example, firms implemented the principle of nondiscrimination in hiring by introducing a two-tier career system, consisting of an administrative
and a career track. The former was designed exclusively for women and offered no career
prospects, i.e. no significant wage rises in line with tenure, while the latter pretty much resembled
standard male employment of the pre-EEOL era. This way firms managed to adhere to the
principle of non-discrimination while effectively continuing discriminatory practices. Another form
of balancing concerns using vague wording for provisions, which makes it difficult or even
impossible for workers to “prove” that their rights have actually been violated. For example, the
2007 reform of the part-time worker law was widely welcomed as a much-needed hardening of
equal treatment regulations (Morozumi 2009) by stating that all part-time workers must be
treated equally to those who “should be regarded like normal workers” with regard to the content
of their work and qualifications. However, so far there is not a single case in which a part-timer
was able to sue for better working conditions based on this provision (Asakura 2016: 176–77).
The third form of regulatory balancing, the delegation of decision-making to labour-management
bodies on the firm level or individual bargaining, is particularly common in the regulation of
working time. For example, the LSL imposes clear restrictions on overtime and defines maximum
working hours. Yet article 36 allows firms to negotiate longer working hours and a certain amount
of unpaid overtime if they conclude an agreement with an elected representative for the majority
of their employees or the company union. This explains why despite nominally harsh restrictions
on overtime, Japanese full-time workers still work longer hours than most of their Western
European peers. Another common characteristic of Japanese working time regulation is flexible
implementation, the fourth form of balancing in Japan. Several Japanese governments used this
strategy when a policy of reducing annual working hours to the overall OECD average was adopted
in the 1980s. In the beginning, regulatory interventions resembled soft law that was to be
followed by hard law later, including fines for non-compliance. However, when it became clear
that in particular small and medium sized firms struggled to reach the goals set by the Ministry of
Labour, the introduction of coercive rules was postponed several times. Eventually, average
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annual working hours did fall, however, the main cause of this success was a massive increase in
part-time jobs (MHLW 2016b: 3)7 whereas working hours of standard workers hardly changed.
Table 1 Main Reforms Concerning Equal Opportunity, Treatment and Pay in Japan
Year

Law

1972

Law Concerning Welfare
Measures for Women
Workers
(勤労婦人福祉法)

Contents


Improve welfare of working women by calling
on employers and all levels of governments to
take appropriate measures



1986

Equal Employment
Opportunity Law (EEOL)
(雇用の分野における男女
の均等な機会及び待遇の
確保等に関する法律)

Replaces law concerning welfare measures for
women worker
Requires government to support gender
equality and women's participation in the
labour market



1993

Part-Time Worker Law
(短時間労働者の雇用管理
の改善等に関する法律）

Mandates that employers should make efforts
to treat part-time workers (workers working
reduced hours) equally to standard employees
performing comparable work



Abolishes all gender-specific protections, such
as prohibition of work on holidays or night
shifts as well as a cap on overtime Bans
discrimination in recruitment, hiring and job
placement



Encourages the use of indirect discrimination
concept
Strengthens enforcement by publicly naming
firms not complying with EEOL provisions



Makes rules applicable both to men and
women
Extends protections to recruitment, hiring, jobs
assignment and promotion; lists specific areas
of discrimination



Recognises indirect discrimination, i.e.
requirements for career track jobs that de
facto disadvantage women such as a
requirement for geographical flexibility

1999

2006

7

Revision of the EEOL

Revision of the EEOL

Balancing may also happen through lax enforcement of rules although intent is usually difficult to prove.
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2007

Revision of Part-Time
Worker Law

2014

Revision of Part-Time
Worker Law

2016

Revision of the Employee
Pension Insurance Law
(社会保険審査官及び社会
保険審査会法)

2016



Departure from doryoku gimu approach:
employers obliged to inform about working
conditions; non-compliance can be fined



Part-time workers who should lawfully be
treated equally to regular workers can claim
illegal discrimination in courts



Expands the scope of part-time workers who
may not be discriminated against; extends list
of banned discriminatory practices



Part-timers who work at least 20h/week and
earn above certain wage threshold in firms
with more than 500 employees must join
employee pension insurance (kōsei nenkin
hoken)



Businesses with more than 300 employees are
obliged to monitor situation of their female
employees and report to employees on malefemale differences with regard to working
hours, tenure and share of management
positions
smaller firms are encouraged to take up similar
measures



Changes to temporary agency worker law,
part-time worker law and labour contract law
to strengthen principle of equal pay for equal
work (adopted in June 2018)



Equal pay rules apply to large firms from 2020
and SMEs from 2021

Law to Promote Women's
Participation and
Advancement of the
Workplace
(女性の職業生活における
活躍の推進に関する法律)

2020Work-Style Reforms
202
(働き方改革実行計画）
1

Note: Japanese titles refer to official names, English ones to commonly used short forms. Year
indicates when provisions came/come into effect. Includes only change that directly address
employment.
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4.2 Why Japanese Policymakers Balance Flexibility and Equality
This raises the question why Japanese policymakers have felt compelled to adopt balancing
strategies in the first place. One obvious reason is the massive increase in NSE since the 1980s,
which has partially been motivated by structural changes, such as more women taking up paid
employment instead of unpaid family work, as well as by changing personnel practices of Japanese
employers. Already in the early 1990s, laws were adopted (Table 1) to ensure fair if not equal
treatment of part-timers for instance (Heinrich 2017a). Legislative reforms such as the
deregulation of temporary agency work in the late 1990s (Imai 2011) increased the need for such
rules as NSE expanded further. This, however, also increased the political salience of labour policy
overall. Especially after the global financial crisis of 2008, equal treatment rules and reinforced
restrictions on NSE became important policy objectives under a centre-left government led by the
Democratic Party of Japan (DPJ), which took over in 2009. According to Shinoda (2008) the historic
election win of the DPJ can at least in part be credited to the fact that rising inequalities related to
NSE had entered the mainstream of Japanese politics.
In the case of part-time work, which in the Japanese context can refer to forms of full-time NSE as
well as to jobs where workers work reduced hours, the tension between flexibility and equality is
also clearly visible. It has been long known that especially female part-timers who work full-time
are particularly at risk of wage discrimination (Osawa 2001). The introduction of the part-time
worker law in 1993 and its revision in 2007 are direct legislative responses to this problem.
However, as mentioned before, both reforms balance equal treatment and flexibility by
propagating balanced rather than equal treatment. The pressure for balancing is not least due to
the resistance of employers to rules that impact their ability to control labour costs and use
flexible personnel policies. They have increasingly used NSE to improve their cost structure and
increase their competitiveness (Watanabe 2015). Employers have also rejected proposals for equal
pay on the ground that the Japanese wage system was simply not compatible because it reflected
different levels of commitment by different types of workers rather than discrimination (Heinrich
2017b: 134). 8
These examples show that Japanese labour policy regarding NSE and women workers has long
been characterised by the fundamental tension between flexibility and equality. If anything, the
challenge to policymakers regarding the flexibility-equality dilemma has become bigger due to the
growing political salience of the labour issues and social inequality.
4.3 ’Work-style Reform’: A Breakthrough for Equal Pay?
Seen against this background, the announcement of the so called “work-style reforms” (hatarikata
kaikaku) by an LDP-led government in 2016, may seem like the accumulation of pressure that had
built up over many years. Indeed, the package of reforms appears to break with several of the
8

In particular, standard workers are often expected to agree to frequent relocations, e.g. to branch offices,
changes in tasks and long working hours whereas “part-timers” and other non-standard workers are
usually bound to a specific location and work only on a limited range of tasks.
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established approaches in Japanese labour politics just described. It also represents an unlikely
departure for the LDP from its longstanding policy of labour market deregulation combined with
soft law protections. In an action plan 9 published in March 2017, the government emphasises in
strong words that is seeks to “eradicate” discriminatory practices and in order to do so it seeks a
consensus with business and organised labour. Unions are thus not only invited to contribute
actively to all measures devised under the plan but that their consent is viewed as essential for all
regulatory decisions. Furthermore, the action plan reads like an official acknowledgement of the
government that the dualistic structure of the Japanese labour market is “irrational”. Last but not
least, the process entails the publication of guidelines10 with the purpose of clarifying situations
where equal pay is warranted. This addresses directly the problem of vague wordings common in
existing provisions.
The reforms were passed in June of 2018 and will be phased in over several years. Most provisions
will apply to large firms earlier than to SMEs. The proposals for legislative changes, published by
the Labour Policy Council (Rōdō Seisaku Shingikai, LPC) in September of 2017 11 as well as the
actual reform passed in the summer of 2018 contain changes regarding equal pay for part-time,
fixed-term and temporary agency workers. To improve the effectiveness of the rules, firms will
have to make transparent how they evaluate skill levels and other attributes that have an
influence on pay. However, the plan does at the same time acknowledge the right of employers to
consider a range of factors in wage setting such as tenure or differences in performance. This
resembles the concept of balanced treatment of previous part-time worker acts, which finds
differential treatment justified as long as it is “reasonable.” Kojima, North and Weathers criticise
that the law does not actually mandate equal pay. Instead, the “proposal eschews the job
evaluation processes successfully utilized to promote fair compensation in other countries in
favour of employers’ subjective evaluation” (Kojima, North and Weathers 2017: 8). This implies
that despite the stated intent to break with existing practices, the new rules will make it possible
to stick with the principle of “balanced” rather than “equal” treatment.
With regard to the temporary agency workers, the 2018 reform introduces for the first time the
principle of equal treatment for this group of workers. Fundamentally, their pay and working
conditions have to be equal to those of comparable standard workers at the client firm. Firms who
wish to “lease” agency workers must inform about the working conditions of its own standard
workers, so the agency can adjust pay and other rules regarding the working conditions
9

Available at: https://www.kantei.go.jp/jp/singi/hatarakikata/pdf/honbun_h290328.pdf (accessed
08/08/2018). It is not the only policy shift by the LDP that has surprised observers. “Womenomics” which
stands for the active promotion of female employment is another example. For a critical assessment see
Dalton (2017) and Schad-Seifert in this volume.

10

Available at: https://www.kantei.go.jp/jp/singi/hatarakikata/dai5/siryou3.pdf (accessed 08/08/2018).

11

The LPC is officially an advisory council in the MHLW but has a long tradition as a key locus of labour
policymaking where employers and trade unions participate. The text of the proposals is available at:
http://www.mhlw.go.jp/file/05-Shingikai-12602000-Seisakutoukatsukan-Sanjikanshitsu_Roudouseisaku
tantou/0000177728.pdf (accessed 08/08/2018). Details on the legal changes entailed in the 2018 reform
are available at: https://www.mhlw.go.jp/stf/seisakunitsuite/ bunya/0000148322.html (accessed
27/09/2018).
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accordingly. In addition, any form of “irrational treatment” (fugōrina taigū) is declared illegal.
Since no such regulation existed previously, this indeed seems like a big step toward equal
treatment. Yet, it is questionable to what extent the reform will go beyond the established
standards of the part-time worker law. Once again the exact mechanism to identify “rational”
treatment is ambiguous and also the identification of a “comparable worker” may prove difficult in
practice. To judge the actual implications it may thus be necessary to assess the envisioned
oversight of implementation through the MHLW and labour inspectors. Nonetheless there are
indications that standards of equal treatment may be handled flexibly. For example, the law
establishes two mechanisms for wage setting, one where temporary agency workers are paid the
same wage as a comparable worker at the client firm and another where temporary work agencies
set working conditions by negotiating labour-management agreements either with a company
union or an elected representative for the majority of workers. These agreements have to be
“reasonable” in order to be deemed legal (a ministerial ordinance will provide details but the law
holds that wages of temporary agency workers in such agreements must be above or identical
with the “average” of standard workers in the same line of work). The official justification for this
is that workers prefer income stability over equal pay, in particular if they frequently move from
one assignment to another (Asahi Shimbun 07/06/2017). A more critical interpretation is that this
constitutes a case of delegating actual decision-making to the level of the firm in order to mitigate
the impact of stricter equal pay rules. It is also conspicuous in this context that the 2016 action
plan refers to similar provisions in Germany, where a considerable gap between the norm and
practice of equal pay for temporary agency workers exists (see next section).
In summary, it can be said that both legislative changes strengthen norms of equal treatment, but
at the same time establish or sustain channels for maintaining flexibility through differentiated
treatment. One motive for this may be that the key motive has always been about economic
growth rather than equality. In fact, some observers see the current push for equal pay rules
merely as an attempt to support “Abenomics” which aims at increasing economic growth by
encouraging hikes in real wages (Kajimoto 2016). In this sense the work-style reforms serve merely
as a signal to employers to consider raising wages.
Equal Pay Reform and the Politics of Delegation in Germany
As is the case in Japan, German legislation on equal pay and equal treatment has become stricter
over time and has expanded in scope (Table 2). This is partially due to influence from European
regulations, which have forced German policymakers to address gender equality despite
longstanding disinterest in these issues, although this is rarely acknowledged in domestic debates
(Klein 2013: 8). One important driver has been the emergence of the European Single Market,
which is based on the four freedoms of services, capital, goods and labour. It allows European
workers to work and firms to offer services anywhere in the EU. European integration has thus
added urgency to the question of how competition based on differences in working conditions of
workers from different countries can be resolved. Over the years, EU regulations have established
a core of basic protections designed to prevent social dumping and ensure minimum standards of
14

equal treatment, but the issue remains highly contentious to this day. 12 These regulations,
however still leave nation states considerable room for pursuing equality policies (i.e. that go
beyond European standards) on their own, also because many aspects are not covered, such as
social security (Fuchs and Bothfeld 2011: 16).
5.1 Social Partnership and the Politics of Balancing Through Delegation
Not least thanks to these European influences, German labour law may appear more
comprehensive and advanced with regard to equal treatment than its Japanese counterpart. In the
case of part-time work, for example, equal pay has been enshrined in law since 1985 (see table 2)
and is widely considered to be effective. According to this clause, wage differentials may only
reflect differences in working time. One reason for the relative effectiveness of equal treatment
for part-time workers is that the German system of collective agreements provides a high amount
of transparency and comparability with regard to pay scales, job classifications and other working
conditions within industries and across firms.13 A closer look reveals, however, that the principle
of equal treatment does not apply to all worker groups equally. For example, an equal pay
provision for temporary agency workers was not included in law until a major reform in 2003.
Before the focus of regulation had been (similar to Japan) on restricting the use of this
employment form to minimise its impact on standard employment. The partial deregulation of
temporary agency work through the so called Hartz reforms instead aimed at providing more
employment opportunities in particular for the long-term unemployed. This also meant that
policymakers now had to consider mechanisms that limited social dumping. As a result, an equal
pay clause was included that obliges employers to raise pay levels to those of comparable
standard workers at the client firm after 6 weeks of an assignment.
However, the law also introduced the possibility of deviations from equal pay if the temporary
work agency signs a collective agreement with a union. This approach had been inspired by Dutch
regulations which themselves had constituted an important pillar of the “flexicurity” reforms of
the 1990s and 2000s, which had required the consensus of the social partners (Sol and Houwerzijl
2009). By giving unions and employers the chance to negotiate flexible regulations within the
framework of collective bargaining, labour market flexibility was enhanced but full deregulation
avoided This also contained the electoral risk of controversial labour market reforms something
that was particularly appealing to German policymakers before and during the Hartz reforms (cf.
Vitols 2008). The change offered on the one hand the opportunity for unions to integrate more
temporary agency workers into formal bargaining processes. On the other hand, it provided
agencies with an instrument to institutionalise and legitimise wage differences through collective
agreements. After the change, coverage of collective agreements was quickly extended to the vast

12

A recent example is the controversy about the 2018 revision of the posted worker Directive. Positions of
EU member states often diverge depending on whether they are mainly the recipient or origin of posted
workers.

Although this does not necessarily apply to all workers in the same way. Agreements differ with regard to
content and details and not all types of employees may be covered.
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majority of German temporary agency workers, but that also exempted almost all of them from
the equal pay clause.
The resulting arrangement was quickly criticised for cementing rather than alleviating inequalities
between standard and temporary agency workers. Moreover, critics questioned the ability of
unions negotiating the new agreements to legitimately represent the interests of these nonstandard and most non-unionised workers, as they were representing sectors to which temporary
agency workers were seconded to. The issue gained additional urgency due to a new European
Directive on temporary agency work (2008/104/EC) which strengthened the principle of equal pay
but left it to member states to decide whether they implement the rule through labour law or
collective bargaining. The German government urged the social partners to strengthen the equal
pay element in their bargaining as otherwise it would be forced to pass a legal equal pay clause
(Voss et al. 2013: 43). In response, the social partners introduced a second bargaining process,
which sets pay premiums for temporary agency workers (Branchenzuschläge) for each sector.
These agreements are negotiated between unions in the user sectors and associations
representing temporary work agencies. Instead of equal pay, they establish a principle of pay
premiums, which increase in line with the length of an assignment.
Table 2 Main Reforms Concerning Equal Opportunity, Treatment and Pay in Germany
Year

Law
Equal Treatment of Men and
Women at the Workplace Law

1980 (Gesetz über die
Gleichbehandlung von Mann
und Frau am Arbeitsplatz)
Employment Promotion Law
1985 (Beschäftigungsförderungsgesetz
(BeschFG))

1994

2000

Important provisions



Transposition of the 1975 and 1976 EC
Directives into German law



Equal pay for part-time workers who
perform equal work



Obliges government to promote women
employment in ministries and other
government institutions



Protection from sexual harassment at the
workplace



Strengthens principle that pay and fringe
benefits must be in accordance with
working time
Ban on any form of employment
discrimination with regard to employment
Full-time employees get right to part-time
(reduced hours)

Second Equal Treatment Law
(2. Gleichberechtigungsgesetz)

Law on Part-Time and Fixed-Term
Contracts
(Teilzeit- und Befristungsgesetz
(TzBfG))
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Supports equal participation of men and
women through expansion of training
measures



Equal pay and treatment rules for
temporary agency workers compared to
standard workers at client firm
(Gleichbehandlungsgrundsatz)



Collective agreements may deviate from
these rules



Government to monitor equal opportunity



Employers must install body to which
employees can complain about
discriminatory treatment



Equal pay for temporary agency workers
mandatory after 9 months unless specified
otherwise in collective agreement;



Employees in firms with more than 200
employees have the right to be informed
about firm’s pay structure



Firm with more than 500 employees are
obliged to regularly review their pay scales
and to publish a report on equal treatment
and equal pay

2001 Job-AQTIV Law

Temporary Agency Worker Law
2003 (Arbeitnehmerüberlassungsgesetz
(AÜG))

General Equal Treatment Law
2006 (Allgemeines Gleichbehandlungsgesetz (AGG))
Reform of Temporary Agency
2016
Worker Law

2017

Law on Pay Transparency
between Men and Women
(Gesetz zur Entgelttransparenz
zwischen Frauen und Männern)

Note: German and English titles are not official but commonly used in media and research. Year
indicates when provisions came into effect.
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5.2 Why German Policymakers Balance Flexibility and Equality
The reasons for balancing in Germany are in many ways similar to those identified in the case of
Japan, though there are some noticeable differences. In particular, rising unemployment after
reunification dominated labour politics for many years arguably overshadowing questions of equal
treatment. Structural labour market reform that promised to lower unemployment by expanding
NSE became particularly popular during the 1990s and resulted, among other, in the deregulation
of temporary agency work and fixed-term employment. Eichhorst and Marx (2011) have called this
a shift in German labour politics from the ideal of establishing and protecting jobs with high
standards to one of high labour market participation and low unemployment.
Similar to Japan, the global financial crisis led to new criticism of the social gaps associated with
NSE. Surveys show that since the 1980s the percentage of respondents considering Germany
becoming unequal has steadily grown to over 80 percent (Marx and Starke 2017: 566). This change
in public opinion was fuelled by a number of high-profile scandals, many of which involved wellknown and respected firms such as car manufacturer Daimler and which directed some of the
growing public unease with inequality to the issue of NSE. The scandals demonstrated widespread
abuse of NSE even in seemingly well-organised and profitable industries. Most criticism
concentrated on so-called service contracts (Werkverträge), a form of subcontracting that allowed
firms to pay in some cases extremely low “wages” as workers were paid for a specific service
rather than per hour. Temporary agency work also came under the spotlight for similar reasons.
In the context of the scandals news emerged that that both employment forms together
constituted a third of all employees in the automobile sector (Spiegel Online 17/11/2013),
arguably Germany’s most important and prestigious industry and the sector where institutions of
German capitalism and employer-labour coordination are still most widely in use. In the following
months, reregulation of NSE became a major topic in the federal elections and in the coalition
talks in the fall of 2013. Employers, however, swiftly and publicly voiced their opposition to any
plan that would limit the use of either forms of employment. Daimler even hinted at offshoring
production from Germany should the new coalition government decide to introduce a statutory
minimum wage and implement restrictions on service contracts and temporary agency work (Zeit
Online 17/11/2013). This example illustrates the political pressure policymakers face whenever
they consider to intervene through legislation in work relations.
5.3 Equal Pay Reforms of 2017
The 2017 reform of the temporary agency worker law (Arbeitnehmerüberlassungsgesetz, AÜG)
was the final measure of reregulation the coalition partners had agreed on in 2013. Along with
new restrictions to the maximum length of individual assignments, the law introduced a reinforced
equal pay clause, obliging agencies to pay equal wages from the first day of an assignment. This
abolished the six-week waiting period that had been in effect before. However, the law maintains
the provision that the social partners can negotiate alternative regulations through collective
agreements. Only a few months after the revision came into effect, the influential IG Metall trade
union (metalworkers) announced it had negotiated a new agreement with agencies (Specht 2017).
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Henceforth, temporary agency workers will receive equal pay not from day one of an assignment –
and contrary to the - law and instead will receive pay premiums in line with tenure
(Tarifzuschläge) below equity. Only temporary agency workers, whose assignment goes beyond
the new legal limit of 18 months, will receive a salary that is higher than for comparable standard
workers.
This agreement has been criticised on the ground that since the average length of assignments is
only a few months, the reinforced equal pay rule will do little to lift the wages of most temporary
agency workers. Some critics have explained this outcome with the organisational basis of the IG
Metall, which consists of workers in client sectors who may profit from additional job security if
temporary agency workers are used as a flexibility buffer. Only few temporary agency workers are
in its ranks. This hints at a sometimes-ambivalent role of unions in the politics of balancing. In
many respects collective bargaining in Germany seems to play a similar role as the options for
negotiated deviations on the firm level in Japanese legislation.
The preference for collective bargaining over legislative interventions, similar to Japan, comes at a
price, e.g. some sources of inequality are rarely addressed. According to Lembke (2016) many
collective agreements entail provisions that amplify or even cause unequal treatment between
men and women. This concerns especially wage disparities that emerge due to differences in job
classification. Frequently, women and men fall into different job categories with different
remuneration scales even when both perform similar work. Policymakers have been reluctant to
address the issue through legislation, which is often credited to the constitutionally enshrined
principle of Tarifautonomie (autonomy in wage bargaining). It is widely assumed that it creates
high hurdles for legislative interventions. In principle, however, governments enjoy considerable
leeway especially in cases where the social partners are unable to resolve issues of social
hardships among themselves, which may well include cases of discriminatory practices. The fact
that policymakers do not use this power, suggests that it stems from a general strategic reluctance
rather than from legal constraints. The arrangement also limits the ability of social partners to
address inequalities contained in collective agreements. For example, when the main union
federation for workers in the service sector, Vereinigte Dienstleistungsgewerkschaft (Ver.di),
pledged to implement the principle of gender mainstreaming for job classifications in all of the
collective agreements it negotiated, it eventually abandoned the plan due to a lack of progress
(Lembke 2016: 17, footnote 28).
The discussion has shown that public pressure on policymakers in Germany has grown in recent
years to address gender discrimination more boldly. Nevertheless, they remain reluctant to
intervene legislatively through hard law. The most recent example for this is the 2017
announcement of a dialogue between the Federal government and the social partners on gender
discrimination in collective agreements. The dialogue would discuss all sorts of possible countermeasures but not any kind of legal change (“auf untergesetzlicher Ebene”). 14
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See: https://www.bmfsfj.de/bmfsfj/themen/gleichstellung/frauen-und-arbeitswelt/lohngerechtigkeit/
80398 (accessed January 2018). The section on the dialogue has been taken off the site since.
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Conclusions
This chapter has analysed the legislative approaches the German and Japanese governments have
adopted in recent years to support equal treatment of workers of different status especially for
women in non-standard jobs. It has been argued that to explain the conspicuous gap between a
growing number of equal-treatment oriented legislation and persisting gaps with regard to pay
and other working conditions, research should also consider the electoral considerations and
strategic options of policymakers to deal with policy conflicts. The comparison shows that equal
treatment legislation in Germany and Japan entails a political trade-off between labour market
flexibility through differentiated treatment and the equality though obliging employers to treat
worker equally.
The shape of this flexibility-equality conflict is similar, not least because both economies draw
from very similar sources of labour market flexibility. Due to the gradual demise of institutions of
male breadwinning models described by Gottfried and O’Reilly and others and thanks to changing
attitudes toward gender roles, policymakers in Germany and Japan are today arguably under more
pressure than ever to support equal treatment through regulatory interventions. At the same time,
they are also under pressure from employers who vehemently resist attempts at limiting the
flexibility through differentiated treatment of workers they have gained in recent years. So long as
policymakers find are strategic options at their disposal that allow them to balance both
conflicting demands, they will use them. The discussion also suggests that arguments of
institutional path dependency (especially in the sense of limiting options) or explanatory models
that interpret policy as a direct response to public opinion are at least partially misleading. Instead,
actual legislative reforms appear to be as much the product of electoral-strategic considerations
and lobbying as of the strategic options available to policymakers for mediating conflicts. It is also
interesting to note, that many institutions of labour-management coordination often described as
fundamental elements of the variants of German and Japanese non-liberal capitalism (e.g. Hall and
Soskice 2001), seem to provide most of these strategic capacities. This does not mean that
regulatory change is impossible; however, it does suggest that exceptional political pressure is
required to motivate policymakers to go beyond their latent preference for a politics of balancing.
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