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ProLoGUE: THE 11 MARCH TsuNAMI

On 11 March 2011, the Great East Japan Earthquake, followed by a tsuna-
mi and a nuclear accident, struck the Tohoku-region of Japan. The triple
catastrophe, named Higashi-nihon dai-shinsai, or 3/11, unleashed the stron-
gest tremors ever recorded in the country and waves towering up 12 me-
tres high, reaching altitudes of up to 40 metres and travelling ten kilome-
tres inland. Though many were able to escape in the time between the
earthquake and the coming of the wave, owing to sophisticated warning
systems and swift evacuations, nearly 19,000 did not survive.* The event
attracted global attention and, according to the World Bank, was the
world’s costliest natural disaster (prior to the Coronavirus Pandemic).”

The earthquake made houses collapse, burn down, or fall victim to
ground liquefaction and slippage. However, it did not cause the majority
of damage to buildings (tatemono songai). More destructive was the tsuna-
mi that hit wide swaths of the rural coastline, sweeping away thousands
of houses. In total, more than one million buildings were recorded as de-
stroyed or damaged. Three days into the catastrophe, the number of evac-
uees had risen to almost half a million people. Former homeowners,
shopkeepers, farmers, and fishermen found themselves penniless in shel-
ters and evacuation centres. 200,000 homes were lost entirely and over
300,000 people were rendered homeless, evacuated and dispersed across
eight prefectures.6 Many of them have become the victims of another dis-
aster, which has received much less attention: the so-called “double-loan
crisis.”

4For an overview of the 3/11 disaster from the perspective of the natural sciences,
see e. g. Satake (2014); for one from the social sciences, see e. g. Gill et al. (2013a)
and Kingston (2013, pp. 198-220); from a legal perspective, see Butt et al. (2014)
and Matsui (2020, 119-162). The sum of fatalities above includes missing per-
sons and related deaths during evacuation in addition to 15,900 confirmed
deaths, see Nihon keizai shinbun (2020).

®See e. g. Economist (2011); see also Ranghieri and Ishiwatari (2014).

®QOut of 400,000 evacuees, 300,000 resided in temporary housing well into 2013,
of which less than 100,000 remained in 2016, see Kozuka (2012, p. 4); Japan
Times (2012), (2013); Ueda and Shaw (2014, pp. 210-211).



1. TaE Econowmic Issue oF DoOUBLE-LOANS

1.1 DerINING DouBLE-LOANS

By broad definition, double-loans are framed as credit to be “taken out by
people or companies to rebuild their homes or other property and replace
business equipment — while still having to repay loans taken out before the
disasters”.” Double-loan problems (nijii ron mondai) are, in essence, post-
disaster problems of over-indebtedness and access-to-credit, rooted in pre-
disaster obligations that were disaster-prone yet uninsured or underin-
sured. They occur in scenarios where mortgaged homes are destroyed or
declared uninhabitable, where vehicles, fishing boats, machinery and other
commodities bought on credit are swept away, and even where whole fac-
tories, serving as collateral, have vanished in the waves.® Dispossessed, of-
ten jobless and traumatised, victims find themselves in the desperate posi-
tion of seeking new loans to restart their lives, while being unable to meet
their previous obligations or offer any security. Companies that have made
capital investments and are willing to restore their productive assets are
facing similar issues and, eventually, bankruptcy.

In Japanese, both the terms “double-loan” (nijii ron; daburu ron) and
“double-debt” (nijii saimu) are in use, distinguishing the phenomenon
from common forms of personal over-indebtedness (tajii saimu mondai), a
widespread issue in post-bubble Japan. Further to the broad definition
above, it must be noted that, in many cases, a second (i. e. double) loan is
not even available, when indebted victims are rejected outright by finan-
cial institutions. It follows that double-loan problems are twofold, with
some disaster victims facing double-indebtedness and others denied ac-
cess to credit. Moreover, new loans are rarely equivalent to the previous
outstanding loans’, as the adjective “double” might suggest.

Although forms of post-disaster indebtedness constitute a phenome-
non observable world-wide and residential property-ownership is a cru-
cial substitute for social security not only in Japan,'® certain aggravating

7Japan Times (2013).

8See e. g. Dojima horitsu jimu-sho [Dojima Law Office] (2011, p. 126).

?See e. g. Ranghieri and Ishiwatari (2014, p. 274); JFBA (2011c).

1°0n Japan, see Hirayama and Hayakawa (1995, p. 230); Hirayama (2010); similar
problems occurred, for example, in New Orleans in the wake of Hurricane Ka-
trina, although not referred to with a special term.

10



Defining Double-Loans

Figure 1:

Due to the high cost of land and construction of buildings in Japan, many of the
200,000 buildings destroyed by the 3/11 disaster still had mortgages on them. Im-
age courtesy of and published by Iwaki meisei daigaku shinsai akaibu-shitsu [Iwa-
ki Meisei University Earthquake Archive], Hamadori no ki'oku 2 [Memories from
Hamadori 2] (2015, p. 13).
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The Economic Issue of Double-Loans

factors make the case at hand particularly stark and instructive. This is
not only due to the unprecedented amount of damage done by the 3/11
tsunami. It is also due to the exceptional scarcity of inhabitable land in
mountainous Japan and a general lack of homes (jiitaku busoku), increased
by new building restrictions in the ravaged areas, and paired with some
of the world’s highest real estate prices."' The mortgage market, with a
volume of around JPY 180 billion, which is crucial to Japan’s financial
economy and was widely regarded as threatened by a domino effect from
the financial institutions, some of whose “operational bases were almost
entirely destroyed by the disaster.”'?

As we will show, double-loans harm disaster victims, delay reconstruc-
tion, and accelerate depopulation. They play a major role in disaster-in-
duced defaults, denial of new credit, insolvency, foreclosure, and promoted
various forms of homelessness as well as long-term, long-distance displace-
ment. Due to the absence of sufficient private insurance and public compen-
sation, double-loan problems have come to be regarded as entrenching so-
cial inequality, constituting a significant threat to regional financial institu-
tions, and posing considerable obstacles to overall disaster recovery, for
which even the Japanese Prime Minister has acknowledged an urgent “need
for some creative ideas.”'> Double-debt disasters recur, and worse, are likely
to increase in frequency, magnitude, and spread — far beyond Japan.

Double-loan (—# = — ) or double-debt (—Ef# %) problems are:
— issues of post-disaster indebtedness and access to credit,
— affecting individuals, companies and their creditors,
— rooted in uninsured risks to disaster-prone collaterals.
They can affect:
— mortgaged homes, shops, factories, ships,
— instalment-bought vehicles, consumer goods, and
- pledged commodities or industrial equipment.
They regularly lead to:
— denial of access to new loans for repairs or rebuilding,
— delaying demolition, reconstruction, and relocation,
— promoting joblessness, homelessness, social inequality,
- triggering defaults, bankruptcies, and threatening financial institu-
tions,
... thereby prolonging disaster impact and jeopardizing economic recovery.

Double loans as a Compound
Social and Financial Crisis

Figure 2:  Synopsis of the causes and consequences of double-Loan issues

"'While a new home is said to cost the equivalent of three years’ salary in the USA,
the figure is five to eight years in Japan, for figures, see part 2.9; see also gener-
ally Hirayama and Hayakawa (1995, p. 215).

2Ranghieri and Ishiwatari (2014, p. 275).

13Prime Minister Naoto Kan, as cited by Shozaburo Jimi, Minister of Financial
Services, see Financial Services Agency (2011b).
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An Underexamined Phenomenon

1.2 AN UNDEREXAMINED PHENOMENON

Despite its seriousness and an abundance of Japanese scholarship and
media coverage, this pressing issue has not been investigated in western
scholarly writing.* Not only the wide range of law and policy measures
deployed, but also the complexities of addressing the crisis in a socially
just, yet feasible manner, remain unexamined.

Therefore, we follow three research questions: Firstly, from a practical
perspective, we investigate the case of Japan’s double-loan crisis to help
tackle future disaster-related indebtedness and homelessness. This is
equally important in developed countries with high home-ownership
rates, such as the USA and in most of the EU, as well as in developing
countries, such as in South Asia, where micro-credit is in use.” Secondly,
and from a descriptive perspective, we strive to identify and analyse the
moral concepts and ideological notions of distributive and rectificatory
justice that underlie Japanese governance of catastrophic risk. Thirdly,
from a prescriptive perspective and most intriguingly, we address the
challenges of disaster justice surrounding this crisis, such as whether the
Government should indemnify victims who failed to take precautionary
measures, e. g. earthquake insurance, at the expense of other victims who
were more risk-averse, or society at large. These questions are truly inter-
disciplinary in nature, falling between law, moral philosophy, economics,
sociology, and the cross-cutting fields of disaster studies, as well as the
planning, building and housing literature, and we seek to address them
by drawing upon all of these fields.

As a study of disaster response directed at the financial recovery of pri-
vate households, this short book also contributes to the literature cover-
ing the fiscal or corporate dimensions of disaster risk financing.'® At first,
it will introduce the difficult situation of double-loan victims from a so-
cial and economic perspective, focussing on residential loans (parts 1.1

4The only exception being Weitzdorfer and Beard (2019) and Weitzddrfer (2020,
pp- 315-317), which contain pre-published / translated segments of this book.
Indeed, some Japanese commentators point out that the issue has not been fully
grasped even in Japan. As the only examples of Japanese scholarship in English,
see Kabashima (2012, pp. 13-15); two paragraphs in Wakabayashi et al. (2011);
one paragraph in Umeda (2013, pp. 18-19); one paragraph in Cho (2014, p. 171);
a box in Ranghieri and Ishiwatari (2014, pp. 274-275); and Matsui (2020, 125—
127, 144-146). Through the lens of insolvency law, guidelines stipulated for out-
of-court settlements with double-loan victims have been analysed in detail by
Steele and Jin (2012). For a first overview in Japanese, see Adachi (2011).

15See Kumar, T. S. Anand and Newport (2005); comparatively on the law of debt
around the world, see Niemi-Kiesildinen et al. (2009).

16For a recent example, see Kamesaka and Waldenberger (2019).
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The Economic Issue of Double-Loans

and 1.3). By way of doctrinal analysis, it then sets out the broad array of
law and policy solutions tackling disaster-induced debt and homeless-
ness launched by governmental and non-governmental actors (parts 2.1
to 2.9). On this basis, and to answer the first research question, it seeks to
assess the strengths and weaknesses of the countermeasures in terms of
their practical adequacy to prevent and mitigate hardship, namely by
means of providing housing and debt relief (3.1 and 3.2). To answer the
second research question, we critically examine disaster debt in Japan’s
law-, finance- and policy-oriented discourses (3.3), particularly on the de-
gree to which society should accept financial responsibility for disaster
victims in the world’s most earthquake-prone country. The way in which
burdens of disaster risk and recovery are shared between debtors, credi-
tors and the government lays bare contradicting normative concepts of
disaster justice, disaster capitalism, and social values towards victims
(3.4). Addressing the third research question, we demonstrate the impos-
sibility of achieving disaster justice through retrospective, victim-centred
approaches in the wake of a complex disaster (3.5, 3.6). We conclude by
arguing that an alternative, prospective approach, based on preventing
the snowballing of disaster damages hampering reconstruction and re-
covery, may represent a better way forward in allocating resources fol-
lowing major disasters (3.7).

1.3 AspPecTs oF DOUBLE-DEBT DESPAIR

As a basic fact, rebuilding requires financing, and as such is often shied
away from by victims already in debt.”” According to estimations by the
Financial Services Agency (Kin'yii-cho, FSA), “disaster-hit firms and indi-
viduals have around $7.2 billion in loans outstanding.”18 As a result,
many of those affected are reportedly “forced to relinquish self-help re-
building projects because of ‘double-loan’ problems.”’ This also consti-
tutes a difficult issue in the process of moving back to permanent housing
in line with community relocation plans,20 increasing the challenge for
local authorities to provide affordable residences? and contributing to
the outflow of population.22 In other words, “the crushing burden of

17Ohira and Chiba (2011); on rebuilding, see generally Daly and Feener (2016).
8 Wakabayashi et al. (2011).

Y Cho (2014, p. 171).

D Kitamura (2011, p. 57, authors’ transl.); Kabashima (2012, p. 13).

1 See generally Gill et al. (2013b, pp. 9-11); Godzik (2013); Ueda and Shaw (2014).
2Gee e. g. Cho (2014, p. 170).
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Aspects of Double-debt Despair

debts, along with damage from the quake, (...) result in a vicious circle
that will further exhaust affected areas.””

At the heart of the crisis in Japan lay the ruinous loss of home-
ownership, “which, against a background of continually rising land
prices and inadequacies in the country’s social-security system, [had]
taken on the character of wealth formation and a substitute for social
security”.24 Here, collateralised debt in tsunami-prone areas constituted
a specific kind of pre-disaster vulnerability of physical assets, crystal-
lising into social vulnerabilities of homelessness and over-indebtedness
for borrowers, as well as economic loss in terms of credit defaults for
lenders.

Accordingly, Japanese politicians and scholars agreed that “an ade-
quate measure against this issue is necessary for reviving the economic
and social life (...) economic revival and city reconstruction.”? Equally,
the Japan Federation of Bar Associations (nichiben-ren, JFBA), represent-
ing the country’s licensed attorneys, expressed increasing concerns that
“the loan problem not only forces disaster victims to restart in the red, it
is also a serious problem influencing the business of regional financial
institutions.”?° It can therefore be concluded that, three decades after the
bad-loan problems of the burst bubble, the collapse of the jiisen mortgage
lending companies, the economic shock of 3/11, and in addition to ever-
growing sovereign debt, double-loans presented yet another kind of do-
mestic financial crisis for Japan.

Double-loan issues re-emerged after the 2016 Kumamoto Earthquake,
and had already been observed in the aftermath of the devastating Great
Hanshin Awaji (Kobe) Earthquake of 1995 and the Chietsu (Niigata)
Earthquake of 2005, where many of the more than 300,000 homeless faced
difficulties relocating from damaged homes and unsafe areas due to fi-
nancial hardships attributed to double-loans.?® In Kobe, where housing

27

#Katd (2013). On the economic problem and some solutions, see Tohoku Univer-
sity Graduate School of Economics Regional Industry Reconstruction Research
Project (2012, pp. 288-310).

*Hirayama and Hayakawa (1995, p. 230); see also Hirayama (2010).

% Kabashima (2012, p. 8, p. 13); see also Japan Press Weekly (2011b); Wakabayashi
etal. (2011).

JFBA (2011a, p. 63, authors’ transl.); see also the detailed qualitative and quanti-
tative analyses of the resulting problems and solutions for regional financial in-
stitutions by Torihata (2012, pp. 201-207) and Uchida et al. (2012), using compa-
ny- and bank-level micro-data.

% Chiba (2016).

%0no (1996, p.27); Hirayama (2000, p. 125); Ishikawa et al. (2007); Murosaki
(2013, p. 110); on the damaged buildings and outstanding housing loans see also
West and Morris (2003); Sawada and Shimizutani (2008).
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The Economic Issue of Double-Loans

Figure 3:

The replacement of thousands of instalment-bought vehicles caused double-loan
issues just as any other lost assets purchased on credit. Where trucks were essential
for business, or where rural commuting required private cars, denial of access to
credit for new means of transportation can easily lead to economic ruin. Image
courtesy of and published by Iwaki meisei daigaku shinsai akaibu-shitsu [Iwaki
Meisei University Earthquake Archive], Hamadori no ki'oku [Memories from
Hamadori] (2014, cover page).
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Aspects of Double-debt Despair

represented over 95 % of the total damage to buildings,” and where an
estimated 15,000 homes were lost with a mortgage still on them, the re-
construction of condominiums was often hindered by outstanding loans,
further exacerbated by the loss of asset value after the burst of the Japa-
nese economic bubble.? At the time, in cases where loans were secured
by hypothecs (teitd-ken), the common means of real property security,®!
their deletion from the register, today pursuant to art. 57 of the Real Prop-
erty Registration Act,*? required strict observance of formalities.®® Thus,
double-loans not only caused deadlocks in reconstruction,® but also
made demolition and clearing enormously cumbersome.®

In the aftermath of the 2011 tsunami, victims facing double-loans were
a vulnerable group “unable to rebuild their lives through their own ef-
forts”.** Many, but not all the double-loan victims were among those
evacuated (hinan-sha), a bigger group also including those evacuated due
to the nuclear accident at the Fukushima Dai’ichi Nuclear Power Station
(higai-sha), which is distinct from the group of those exclusively affected
by the natural disaster (hisai-sha).

The diversity of double-loan scenarios and victims makes calculating
the number of affected victims anything but easy: Over 300,000 people
remained evacuees by the end of 2012, and according to surveys, nearly
one in five sought advice on loans.”” Out of these, according to the Wall
Street Journal, 20,000 individuals [are calculated to be so highly indebt-
ed that they] are at risk of bankruptcy.”* With regards to defaulting home

¥ Hirayama (2000, p. 115); Johnson (2007, p. 444).

% Ono (1996, p. 27); Murosaki (2013, p. 110); and Hirayama (2012), who concludes
that “almost all households that purchased a dwelling within at least the past
two decades have experienced devaluation in their properties, and an increas-
ing number of homeowners have been trapped in negative equity.” In addition,
in the highly urbanised areas affected, disagreements on the disposition of land
between multiple owners of damaged condominium complexes had to be over-
come legally, West and Morris (2003).

3 See Matsuoka (2011, p. 627).

32Law No. 123/2004 (Fu-dosan toki-ho).

3 0Ono (1996, p. 27); Yamanome (2012).

¥ Murosaki (2013, p. 110).

% Ono (1996, p. 27); Yamanome (2012).

% Also Cho (2014, p. 171).

% Surveys cited in part 2.2; though most elderly Japanese have high savings, ac-
cording to national statistics of the same year, 53.5% of workers” households
were in debt, see Ministry of Internal Affairs and Communications, Statistics
Bureau (2013, p. 149). Hence, the number of evacuees suffering from pre-disas-
ter debt may have been as high as 100,000.

% This is an unsourced estimation cited from Wakabayashi et al. (2011).
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The Economic Issue of Double-Loans
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Figure 4:

Double-loan issues not only hamper repair or relocation, but also demolition. A
building in Toyoma, Iwaki City, marked for demolition, with the word “destroy!”
(kowashite). Image courtesy of and published by Iwaki meisei daigaku shinsai
akaibu-shitsu [Iwaki Meisei University Earthquake Archive], Hamadori no ki‘oku
[Memories from Hamadori] (2014, p. 24).

18



Aspects of Double-debt Despair

loans, an estimated 8,000 to 10,000 estates concentrated in the tsunami-
stricken coastal strips are said to have defaulted on loans.”

Given that 66 % of all Japanese were homeowners in 2011, 80 % of units
were owner-occupied in rural areas, assumedly each housing the national
average of 2.5 people,*’ up to 30,000 people are likely to have been affect-
ed in the area. This implied a population of “latent homeless”, “hidden
homeless”,*! and internally displaced people (IDP) in temporary accom-
modation without the financial means of moving onwards, which was
greater than Japan’s official total number of homeless people prior to the
disaster.*?

Another manifestation of the double-loans crisis is that, according to
media reports, Japan’s notorious consumer finance companies (sarakin)
and unregistered black-market moneylenders (yami-kin’yii) have been ac-
tively taking advantage of disaster victims unable to obtain further loans
from legal financial institutions.*® This has further increased the financial
burden of these victims, as evidenced by surveys of debtors,* and there
has been a surge of complaints to the National Consumer Affairs Centre
(Kokumin seikatsu sentd, NCAC). By June 2011, large-scale black-market
unsecured moneylending had become apparent in the disaster zone, at
usurious interest rates exceeding the statutory cap of 15 % to 20 %, art. 1
para. 1 Interest Limitation Act,® punishable with imprisonment under
art. 5 Capital Subscription Act* and under various provisions of the Mon-
ey Lending Business Act.”

As high-interest loans of this kind are illegal in Japan and provided
outside of the law, they are also more dangerous, traditionally involving
strong-arm debt-collection and often conducted by organised crime
groups (boryoku-dan) or persons related to them. Well into 2012, there

¥ Japan Times (2012); Japan Times (2013).

40 Ministry of Internal Affairs and Communications, Statistics Bureau (2013, p. 13).

41 Okamoto and Bretherton (2012); implying a functional definition relying on a
more literal and thus wider definition of “homelessness” than the one used by
the Government. This definition is adopted for this book.

#2Okamoto and Bretherton (2012) cite government figures suggesting that in Ja-
pan’s major cities, 16,000 people “sleep rough.” For a different number (25,000)
and various categories of homelessness, see Iwata (2007, pp. 142-144); more
broadly on the ways of social exclusion of the poor in contemporary Japan, see
Iwata and Nishizawa (2008); see also Sapat and Esnard (2017).

#See e. g. Mainichi Daily News (2011).

“Doshita (2012, p. 4).

*Law No. 100/1954 (Risoku seigen-ho).

4 Law No. 195/1954 (Shusshi no ukeire, azukari-kin oyobi kinri-to no torishimari ni kan-
suru horitsu).

¥ Law No. 32/1983 (Kashikin-gyo-ho).
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The Economic Issue of Double-Loans

were reports of loan sharks misleading disaster victims by disguising
their activities as disaster relief in Iwate Prefecture, while others targeted
financially struggling small and medium enterprises (SMEs) with usuri-
ous lending practices commonly known as shoko ron.*® Worsening the sit-
uation, some victims “erroneously [used] their insurance coverage or re-
lief money to repay debts or take out new loans,”*’ even though claims for
excessive interest may be deemed void under the laws outlined above.

As in Kobe, post-disaster inequalities, widening social disparities and
polarisation due to debt and homelessness are recurring phenomena.®
Elderly victims, often referred to as the most numerous vulnerable social
group in Japan, find themselves in the least fortunate position. This is due
to both their reluctance to take financial risks in the absence of successors
to their businesses® and the reluctance of credit institutions to advance
further credit in light of their age.* One case introduced on national tele-
vision exemplifies this situation as follows:*

One couple in their 60s interviewed by NHK lost their coffee shop to the tsu-
nami in Kama'ishi, [Iwate] Prefecture. They need JPY 30 million to rebuild
and though [in theory] they can get a loan because theyre disaster victims,
first they would have to pay off the remaining balance on the loan they took
out for the first coffee shop. One of the show’s hosts asked the financial plan-
ner if a bank would really lend money under such circumstances. It was ob-
viously a rhetorical question because she didn’t answer it.

For some, this deadlock was indeed deadly: as one author noted, “the
elderly were forced to continue with self-recovery efforts because they
were unable to obtain additional loans from banks because of their age.
The disaster-related deaths of 1,632 people suggest that many victims
simply lost hope.”** Other authorities have also noted high rates of debt-

48 See Doshita (2012, p. 5). Inter alia, such activities may constitute violations of art.
16 para. 2 nos. 2, 4 of the Money Lending Business Act, which ban solicitations
that target persons lacking repayment capacity and that induce recipients of
public benefits to borrow.

¥ Japan Times (2012); see also Mainichi Daily News (2011).

% See Hirayama (2000, pp. 117-118); Johnson (2007, p. 445).

*! Wilhelm and Delaney (2013, p. 114, p. 122).

52Cho (2014, p. 171).

%3 Cited from Brasor and Tsubuku (2011); on “the debt hurdle” for a farmer who
lost his wife, three children, and seeks to replace his wrecked greenhouse and
salt-soaked rice paddies, see Wakabayashi et al. (2011).

*Cho (2014, p. 171). 638 deaths, the majority of the so-called “disaster-related
deaths” (shinsai kanren-shi) confirmed, were attributed to “physical or mental
fatigue caused by life in evacuation shelters” and temporary housing, namely as
“solitary deaths” (kodoku-shi) — note that this number excludes several
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suicide amongst people living in temporary housing,55 which have been
causally attributed to both cultural and institutional factors, such as in-
sufficient counselling services and formerly deficient insolvency law and
lending regulation.”® National disaster-counselling (Shinsai hoterasu daiya-
ru) was initiated by means of the Act Concerning Special Legal Aid by the
Japan Legal Support Center to assist Victims of the Great East Japan
Earthquake,” designed “to help solve the legal trouble stemming from
the earthquake, such as double loans”, officially in an effort “to prevent
suicides.”®

While public and political attention faded, victims” hopelessness last-
ed, and as the elderly lost hope of being able to own a home ever again,
many of the younger gave up family plans, leading to break-ups and di-
vorces. Thus, immeasurable “gaps between economic indices and vic-
tims’ actual situations” opened up.” Double-loan issues persisted® for
the better half of the decade and still “hinder the rebuilding of people’s
lives and businesses in the northeast.”®' Next, let us explore whether this
was in spite or rather because of the government’s responses.

hundred deaths “caused by moves to evacuation shelters” from the immediate
aftermath of the catastrophe, Ichiseki (2013), Inaba (2011, p. 26); Ueda and Shaw
(2014, p. 215).

%% Johnson (2007, 445, 454); see also Edgington (2010, p. 87); on the correlation be-
tween post-disaster housing and mental health, see further Sasaki et al. (2018).

% See West (2003) and Weitzdorfer (2020), respectively.

% Law No. 6/2011 (Higashi-nihon dai-shinsai no hisai-sha ni tai suru enjo no tame no
nihon shiho shi’en sentd no gyomu no tokurei ni kan suru horitsu).

%8 Government of Japan, Cabinet Office (2012), chapter 3, sections 7-8.

% Cho (2014, p. 171).

€ Cho (2014, p. 171).

®1Japan Times (2012); Japan Times (2013).
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2. Law aAND PoLicy RESPONSES

The Great East Japan Disaster confronted Japan, a country under a
firmly-established rule of law, with the need to resolve numerous legal
issues.®? Surveys with 3/11 victims by legal professionals suggest that
40% of those affected encountered disaster-related legal problems
within 18 months,®® and disaster laws and regulations are a particularly
important practical concern for victims.** Already before the disaster
struck, the country had at least 52 pieces of national legislation in place
solely for managing natural disasters,® likely constituting the world’s
most detailed national disaster law.®® Within the first three months
following the disaster, an additional 20 relevant bills (ho’an) were
introduced, and 39 cabinet orders (seirei) were passed by the Central
Government alone.®”

Problems in need of resolution ranged from specific questions such as
the applicability of force majeure, the quantification of insurance claims,
tracking evacuees’ residences and facilitating formal requirements (e. g.
in respect of lost documents, the death of missing persons or the termina-
tion of lease contracts on destroyed estates), the extension of statutes of
limitation (e. g. for renouncing debt-burdened inheritances, administra-
tive or civil actions),” the measurement of boundaries of land after the
crustal shift, the deletion of destroyed real property from registers,70 to
broader policy and fiscal questions, such as cutting taxes to spur econom-
ic recovery while raising national impositions to offset recovery bud-

©20n the Government’s legislative, organisational, administrative, and fiscal re-
sponses, see generally Inaba (2011); and in English, Umeda (2013).

6 Nihon shiho shi’en senta hoterasu [Japan Legal Support Center Hoterasu] (2013,
p- 5), based on interviews at home, with 1,598 out of 1,650 responding. The rate
of disaster victims encountering legal problems went up by 14 % in comparison
with 2008.

%4JFBA (2011a, p. 60) and the results reproduced in Figure 7 below; Leflar et al.
(2012).

See the timeline and list in Government of Japan, Cabinet Office (2011a, pp. 4—
7).

% On disaster law, see generally Lauta (2016).

%7 See Inaba (2011, p. 25 for numerous examples and further references).

See Kozuka (2012); Yamamoto (2011).

%See Dojima horitsu jimu-sho [Dojima Law Office] (2011, pp. 95-98); Umeda
(2013, pp. 16-17; p. 24).

70Yamanome (2012).
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gets,”! reviewing the earthquake insurance system,” and overall recon-
struction planning.”® All these issues emerged alongside the legal resolu-
tion of the nuclear crisis at the Fukushima Dai’ichi Nuclear Power Station,
compensation for victims of which, legally understood as the “largest civ-
il liability case in ... history,””* follows its own rules of tort law and will
be dealt with later for purposes of comparison.

Both governmental and non-governmental actors, national and region-
al, had soon become well aware” of the scope of the challenges relating
to housing, asset replacement and financial recovery regarding indebted
and homeless tsunami victims. As only few of the government’s measures
of disaster response and recovery were exclusively directed at double-
loan victims, in the following subsections, we will consider how the gov-
ernment responded to directly or indirectly, materially or immaterially
support disaster victims facing double-loans, across the areas of: disaster
management, real property-, debtor-creditor- and insolvency-law, bank-
ing regulation, state aid, social welfare, and charity.”® All approaches are
summarized in Figure 5.

RELIEF: shelters, temporary housing
a) Government WELFARE: benefits, loans, subsidies

BAILOUT: public debt factoring

NEGOTIATION: loan deferments
b) Creditors BANKRUPTCY: private liquidations

DEREGULATION: consumer loans

CONTRACTS: earthquake insurance
¢) Third parties { BENEVOLENCE: charity donations
EMPOWERMENT: legal counselling

Figure 5:
Pathways to resolving debtors” double-loan problems and stakeholders involved.

ICho (2014, pp. 165-166); Umeda (2013, p. 20).

72Kozuka (2012)

See e. g. Kabashima (2012, pp. 10-13).

7 Weitzdorfer (2014); see also Feldman (2013).

> Dojima horitsu jimu-sho [Dojima Law Office] (2011, p. 128).

7 Note that the implementation of numerous special laws and measures (tokubetsu
rippo, tokubetsu sochi) is still ongoing; part of them are addressed at all disaster
victims indiscriminately and included for comprehensiveness, while, in light of
regional differences, this overview does not claim to be exhaustive.
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2.1 EMERGENCY RELIEF: SHELTERS AND TEMPORARY HOUSING

To aid victims of the triple disaster, the Central Government (chiio seifu)
and the local public entities (chiho kokyo dantai), according to their respon-
sibilities set forth in the Disaster Countermeasures Basic Act,” imple-
mented emergency measures, some of which can be categorized as one of
the relief activities listed in art. 23 para. 1 No. 1-10 of the Disaster Relief
Act.”® After immediate search and rescue, evacuation, medical treatment,
and the provision of basic goods for life,” accommodation became para-
mount for the victims in the chilly climate of north-eastern Japan.

Survivors rendered homeless by the tsunami or the earthquake assem-
bled in emergency shelters and evacuation centres (shinsai hinan-jo).*°
Though the maximum statutory seven-day duration of stay in the often-
overcrowded shelters could not be met in practice, gradually, accommo-
dation was provided by the government,® in accordance with arts. 2; 23
para. 1 No. 1 of the act.®

Such accommodation included the procurement and erection of over
52,000 prefabricated (purehabu), trailer-like units of emergency temporary
housing (okyii kasetsu jiitaku) as well as provisional relocation to private
rental apartments, government employees” housing, local governmental
public housing, employment promotion housing, hotels and even hot-
spring (onsen) inns. These were allocated to over 72,000 occupants, partly
by lottery, by way of group relocation (shiidan iten), and according to
tough eligibility requirements, very much dependent on the municipality
in charge (see also Figure 13 far below).® Inter alia, this was fiscally

77Law No. 223/1961 (Saigai taisaku kihon-ho); see Inaba (2011, pp. 22-23); Umeda
(2013, pp. 4-6).

8 Law No. 118/1947 (Saigai kyiijo-ho); see Umeda (2013, pp. 6-7); for a recent criti-
cal analysis of the act, see Tsukui (2019).

" Government of Japan, Cabinet Office (2011b, pp. 3-6); critically Kabashima
(2012, pp. 8-10).

8 These are usually schools or community centres. For captivating accounts, see
e.g. Gill et al. (2013a); on the distinction between emergency and temporary
shelters, temporary housing, and permanent housing, see e.g. Johnson (2007,
pp. 436-437); Matsui (2020, pp. 121-123).

810n the selection of victims and the process of relocation, see Kitamura (2011,
p. 55).

82Gee Kitamura (2011, pp. 46-51) for legal details and eligibility requirements.

8 Government of Japan, Cabinet Office (2011b, p.7); see again Kitamura (2011,
pp. 53-57). Due to vague national criteria, eligibility for temporary housing sig-
nificantly differed among the municipalities, whereas after the Kobe Earth-
quake, priority for placement was explicitly given to the elderly, the disabled,
single parents, and low-income households, Johnson (2007, p. 445); on Japan’s
shelter strategy, see also Faure Walker and Crawford (2017).
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Emergency Relief: Shelters and Temporary Housing

Figure 6:

Managing long-term, wide-area coastal mass-displacement in a fair, efficient, and
effective way is one of the many challenges which make Japan’s experiences with
the 3/11 disaster instructive globally — especially considering the increase of cli-
mate migration and coastal resettlement necessitated by rising sea levels and storm
surges expected over the 21st century. A shelter in Okuma Town, Fukushima pre-
fecture, image courtesy of the town of Okuma, as published by Iwaki Meisei Ar-
chive Project, Hamadori no ki‘oku 3 [Memories from Hamadori 3] (2015, p. 19).
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achieved by the first of three supplementary budgets,® accepted by the
Diet on 2 May 2011 amounting to JPY 4.15 trillion.

In addition, equipment, materials, and funding to maintain livelihoods
was distributed pursuant to No. 7 of said paragraph, and ad hoc support
was granted by the municipalities for emergency repairs to housing, pur-
suant to No. 6 of said paragraph. As in Kobe, a reconstruction fund set up
after the catastrophe allows for support for the reconstruction of housing
(jitaku saiken shi’en) by providing subsidised low-interest loans for recon-
struction, lease, etc.,® accompanied by very limited relief for repairs, re-
construction, and rent. This was provided for in new legislation known as
the Act on Support for Reconstructing Livelihoods of Disaster Victims.*
Yet in practice, money for repairs was limited to a mere JPY 520,000, only
to be used for rooms indispensable for daily life, e. g. living room:s, kitch-
ens and bathrooms, subject to household income as well as damage sus-
tained, and what is more, unavailable to all those seeking to occupy tem-
porary housing.”

In any case, the dull and lonely life in cramped temporary housing,®
only up to 29.7 m? in size for a family (see Figure 12 far below), often
remotely located,¥ and in theory limited to two years pursuant to the Di-
saster Relief Act and an ordinance by the Ministry of Health, Labour, and
Welfare (Kdsei rodo-sho),” could not continue forever. Victims sooner or
later had to turn to an assessment of their remaining assets and legal
rights.

2.2 EMPOWERMENT: LEGAL COUNSELLING AND PUBLIC INFORMATION

Despite there being fewer lawyers in Japan than in most comparably devel-
oped countries, several organisations and many legal professionals offered
legal counselling to disaster victims free-of-charge or at reduced rates. At

8 For an overview, see OECD (2013, p. 64).

% Aota et al. (2010, p. 34); Edgington (2010, p. 87); Aota (2011, pp. 91-92); Ono
(1996, p. 27); Murosaki (2013, p. 110).

8 Law No. 66/1998 (Hisai-sha seikatsu saiken shi’en-hd); on the enactment and sub-
sequent amendments, see Yagi (2007); Deguchi (2014); and part 2.9.

% For critical remarks, see part 3.1.

%See e. g. Ueda and Shaw (2014).

¥ Gill et al. (2013b, p. 10); on similar, recurring problems related to temporary
housing after the Hanshin Earthquake and other disasters, see comparatively
Johnson (2007, p. 435, pp. 444-445).

P Kitamura (2011, p. 49); Umeda (2013, p. 24). As was the case in Kobe, this period
has been extended, see also Figure 13.
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the forefront were NPOs and civic associations such as the Japanese Bar”
and the Japan Legal Support Center (Hoterasu) with a free-dial service.

The practical relevance of double-loans in such consultations is sup-
ported and illustrated by field data gathered in the aftermath of 3/11.”2
Statistics compiled from the subject matter of 17,300 pro bono consulta-
tions with lawyers in onsite evacuation centres and through free tele-
phone helplines by the JFBA (denwa horitsu sodan) demonstrate that
among 24 identified legal concerns of disaster-victims, “the prevalence of
consultations related to home loans, etc., is a common feature in all three
disaster-affected prefectures of the Tohoku region.”*® This applies to
Iwate Prefecture in particular, where the proportion of persons with lost
homes was reported as high, and where one in five persons seeking ad-
vice inquired about residential and other loans (cf. Figure 7). Specifically,
the association contends that, according to the surveys, “double-loan
problems have been the second most important topic of consultation in
evacuation centres in Miyagi Prefecture, where 65% of debtors suffer
from residential mortgages exceeding JPY ten million, and among the top
five in the other prefectures.”**

50%
—4— Testaments and
succession
40%
Disaster related laws
30% and regulations

=& Loan and lease of
homes, vehicles and
ships, etc.

~—#@—[nsurance

20%

10%

% ~#— Repayment of
March 2011 April 2011 May 2011 June 2011 other loans
(n=220) (n=1,355) (n=965) (n=310)

Figure 7:

Topics of free legal consultations (muryo horitsu sodan; n) with disaster victims from
Iwate Prefecture conducted by the JFBA in 2011, by the top five out of 24 topics,
multiple topics possible.”®

1 Over 38,000 cases of free legal counselling relating to the earthquake were pro-
vided by attorneys at law as of March 2012, Okamoto (2012). For further statis-
tics relating to free legal counselling, see Okamoto (2016).

“2e.g. Leflar et al. (2012, p. 77, where double-loans are listed as two out of nine
major concerns).

“JFBA (2011a, p. 59, authors’ transl.)

TFBA (2011a, p. 63, authors’ transl.); for evidence of thousands of consultations
on loans in Iwate Prefecture, see also Figure 5 in Okamoto (2012, p. 58).

% Reproduced in part from JFBA (2011a, p. 60, authors’ visualisation and transl.).
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The “repayment of other loans” also demonstrated in Figure 7, such as
uncollateralized consumer credit, traditionally attributing substantially
to private household debt in Japan, was of less immediate concern to vic-
tims, yet still outnumbered inquiries on rent, real estate, tax and most
other matters. In absolute numbers, consultations on loans were highest
in Miyagi Prefecture, with over 550 consultations in April 2011 alone,
lower in Fukushima Prefecture, where negotiations with the nuclear
power plant operator and its dispute resolution centre on nuclear damage
played a distinctive role,” and lowest in Ibaraki Prefecture, where tsuna-
mi damage was lowest.”” In summary however, the over 2000 individual
loan-related consultations reported in total between March and June of
2011 fail to show the full scale of loan-related problems.”®

As disaster victims were evacuated to sites all over the country,
thousands have sought advice elsewhere, e.g. through the Hoterasu
helpline (Higashi-nihon dai-shinsai denwa sodan),” at the NCAC’s multi-
ple debt counselling service (Tajit saimu sodan madoguchi), at prefectural
Consumer Affairs Centres (Shohi-sha seikatsu sentd), at centres of the
Japan Credit Counselling Organisation (Nihon kurejitto kaunseringu
kyokai), in pro-bono consultations with judicial scriveners (shiho shoshi),
at ordinary law offices (bengo-shi jimu-sho), with public officials at
regional finance bureaus (zaimu-kyoku), or even the Money Lending
Industry Counselling and Dispute Resolution Centre (Kashikin-gyo
sodan funso kaiketsu sentd).'®

Due to the serious strains on the victims, however, legal counselling
alone was insufficient to meet the extensive needs of double-loan
victims. Many may have relied on self-help, resorting to the numerous
leaflets and guidebooks published, e.g. by judicial scriveners,'”' law-

%See e. g. Feldman (2013, pp. 350-354); for critical remarks, see part 3.5 and part
3.6 a).

’JFBA (2011a, pp. 59-61). In Ibaraki, the southernmost of the four affected coastal
prefectures, the tsunami inflicted less devastation, and no similar statistics are
available.

% This is not only due to their limited timeframe, as specific inquiries about public
benefits and relief for home-owners may have been attributed to the share of
consultations on “laws and regulations.” In addition, a large proportion of the
cases is likely not among those surveyed by the JFBA.

% Government of Japan, Cabinet Office (2012, chapter 3, p. 8). According to a sur-
vey of five telephone counselling services country-wide, carried out by Hoterasu,
ten percent of a total of 12,646 legal inquiries involved loans or leases, Nihon
shiho shi’en senta hoterasu [Japan Legal Support Center Hoterasu] (2011b, p. 4).

1005ee also Financial Services Agency (2011d).
101See Nihon shiho shi’en senta hoterasu [Japan Legal Support Center Hoterasu]
(2011a, pp. 90-116).
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yers,'® the Bar'® and the government, namely the FSA on consumer-
credit and the National Police Agency (Keisatsu-cho, NPA) on loan-
sharking.!®

2.3 PrivATE AuTONOMY: LOAN DEFERMENTS

Double-loans primarily are problems in debtor-creditor relationships. Al-
though such matters are best handled by a lawyer, possibly due to a lack
of time and money, or due to the lack of legal practitioners, thousands of
debtors reportedly entered negotiations with their financial institutions
directly.'® This took place with or without the help of a special manage-
ment committee on private liquidations. What were the reactions to such
inquiries?

On the one hand, it can be said that the national financial institutions
generally reacted swiftly and flexibly to assist disaster victims.'® Ci-
tibank Japan, for instance, established special procedures and a toll free
telephone line for customers in disaster areas, including a housing loan
counter, and offered cash withdrawals and free replacements where cash
cards or the traditional personal seals (hanko) were lost, as long as some
kind of identification could be provided.!” Consultations regarding
mortgages were widely welcomed by banks. As the Minister of Finance
noted with satisfaction, life-insurance companies were similarly proac-
tive and flexible with their customers.'® Within two months, eight re-
gional banks in the three disaster-hit Tohoku prefectures alone were re-
ported to have granted over 10,000 loan deferments to illiquid disaster
victims, amounting to several hundred billion yen.'® The number of
loans outstanding in this way was expected to grow once fisheries and
agricultural cooperatives would be added — most affecting regional
banks.!°

102, ¢ Dojima horitsu jimu-sho [Dojima Law Office] (2011); Tsukui (2011).

1BFBA (2012a, p. 28 refers to an example).

104See Mainichi Daily News (2011); for an example of government advice for disas-
ter-victims on home loans and loan-sharking, see Government of Japan, Gov-
ernment Advertising (2011, pp. 12-13, p. 15).

1%5Gee Ohira and Chiba (2011).

1% For an overview of financial issues in the wake of the tsunami, see Sugisaka
(2016).

07 Citibank Japan (2011).

108 See Kozuka (2012, pp. 7-8); Financial Services Agency (2011b).

1% Ohira and Chiba (2011).

°Ohira and Chiba (2011).
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Explicitly to mitigate double-loan problems, loans taken out by indi-
viduals as well as companies and stores in roughly equal proportions,
were deferred, i. e. voluntarily and virtually unconditionally put under a
state of forbearance. Repayment deadlines were rescheduled and post-
poned upon borrowers’ requests after the FSA and the Governor of the
Bank of Japan had called on lenders accordingly.!"! By extending the
(post-Lehman) Act Concerning Temporary Measures to Facilitate Financ-
ing for SMEs, etc.,'? the government created incentives for financial insti-
tutions by enhancing its credit guarantee system, also covering home-
loans. Not left with many other choices, institutions were reported to
have complied upon receiving a mere telephone call by borrowers, also
refraining from charging default interest."** Finally, and to be fair, it has
to be noted that Japan’s regional banks had been offering very attractive
interest rates to debtors already in the first place.'**

On the other hand, most regional institutions and creditors were them-
selves direct or indirect victims of the disaster and overwhelmed by the
situation. It follows that many were hardly in an economic position to
grant infinite debt freezes or interest concessions to affected individuals
and corporations, let alone benevolent and generous acquittals of debt.
The legality of voluntary write-offs would have been highly questionable
considering the banks’ fiduciary duties to their shareholders and deposi-
tors. As loan deferments help with old loans rather than with new loans,
they had limited potential to solve double-loan problems. Lowering the
credit standards for disaster-affected borrowers could have been an op-
tion, but would have required government support by guarantees or al-
lowing high interest rates to offset the increased risk of default.

M Ohira and Chiba (2011); Financial Services Agency (2011b); see also Dgjima
horitsu jimu-sho [Dojima Law Office] (2011, pp. 116-119).

121 aw No. 96/2009, which has now expired.

3Ohira and Chiba (2011). Such penalties are significant, as they may be as high as
40 % of the principal, or twice the maximum annual interest, art. 4 para. 1 of the
Interest Limitation Act. Institutions might have similarly waived contractual
rights to demand immediate repair of damaged real property from mortgagees.

4 Serving predominantly local corporations, individuals, and public sector bod-
ies, these 41 institutions offered long-term actual interest rates as low as 2.5 and
2.0 % on average in 2011 and 2012. The Shinkin banks, a total of 270 co-operative
regional financial institutions, primarily serving SMEs and local residents, op-
erated at similarly moderate rates of 2.8 and 2.4 %, respectively, see OECD
(2013).

15Gee Steele and Jin (2012, pp. 47-48).
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2.4 Barout: DEBT FACTORING

Following public demands and political mobilisation for relief to compa-
nies affected by disaster-debt (hisai saimu no kaiho) by the Japanese Bar,'®
a regulatory package on double-loans for indebted companies was pro-
posed by Ministers of the ruling Democratic Party of Japan (DPJ), backed
even by the Communist Party (JCP),'"” establishing organisations for cor-
porate debt factoring.'”® These public Industrial Reconstruction Organi-
zations set up a second supplementary budget in five affected prefectures
(Sangyo fukko kiko), which was approved on 25 July 2011. It was funded by
local financial institutions and the prefectures (toda fuken)."" It offers par-
tial or full waivers on pre-disaster obligations, yet exclusively for corpo-
rate, not personal, debts. Furthermore, such waivers are only available if
the creditor is a financial institution or leasing corporation.’® As a part of
this first regulatory package, the government also asked the Japan Hous-
ing Finance Agency (Jiitaku kin'yii shi’en kiko) to waive mortgage repay-
ments and to reduce its interest rates.

Due to a breakdown of deliberations between the DPJ and opposing
parties, costing time across three diet sessions from May to November, a
second system was started in March 2012, backed mainly by MPs of the
conservative ‘Liberal Democratic Party of Japan’ (LDP)**! and the FSA by
means of the Double Loan Relief Act, mirrored in the wake of the 2016
Kumamoto Earthquake'? and last revised in 2018.' Under the new law,
a private corporation was established,'* now competing with the prefec-
tural public entities in winning clients and recruiting personnel.'® Under

H6TFBA (2011a, p. 64, 2011d, p. 11).

"7 Japan Press Weekly (2011b).

8See also Ohira and Chiba (2011); Ranghieri and Ishiwatari (2014, p. 275).

Tapan Times (2011).

120Gee also Dojima horitsu jimu-sho [Dojima Law Office] (2011, pp. 127-128).

12179 those unfamiliar with politics in Japan, it should be remarked that the LDP’s
name is potentially misleading, as it is neither very liberal (rather interventionist
and conservative), nor democratic to the bone (rather relying on top-down de-
cisions), nor a “party” in the European sense (rather its factions compete for
power within). On differences in the crisis-management by the DPJ and the LDP,
see generally Krauss (2013).

122 Chiba (2016).

12 The Great East Japan Earthquake Enterprise Revitalisation Support Organisa-
tion K. K. Act, Law No. 113/2011 (Nijii ron kyiisai-ho or Kabushiki gaisha higashi-
nihon dai-shinsai jigyo-sha saisei shi’en kiko-ho), last revised by Law No. 26/2018;
see Claremont (2014, p. 86, p. 96) on how political tensions in the National Diet
impeded relief efforts.

24For a comparison, see e. g. JFBA (2012a, p. 31).

1%7apan Times (2013).
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the scheme of the corporation, managed by bankers, lawyers and accoun-
tants, debtor companies are expected to repay reduced sums to a support
organisation after it has purchased the outstanding loan claims against
them.'?

Since the easier corporate debt cases had already been dealt with, this
politically-induced rivalry caused inefficiency, and rendered municipali-
ties and banks “caught between requests from both sides to introduce
new clients.”'” As a result, debt purchases were “not advancing smooth-
ly” and affected companies were unable to secure adequate funds for re-
covery.128 The redundancies created, e. g. with different consultation cen-
tres and procedures, dampened reconstruction efforts, resulting in fierce
criticism and calls for integration into a single entity.'” However, and in
contradiction to other comments,'* even if these schemes had succeeded,
they would still have excluded important classes of disaster-affected
debtors, such as home owners, and only helped SMEs (and thus their
banks).!3!

2.5 BaNkrurTCY: PRIVATE LIQUIDATIONS

Perhaps the most promising strategy forged for personal debtors was the
stipulation of the Guidelines for Individual Debtor Private Liquidation,'*
creating a system of debt workouts referred to as allegedly “the first of its
kind in Japan and (...) unprecedented even in the world.”'* The guide-
lines constitute a procedural remedy put underway by legal practitioners
and financial institutions: Under the auspices of the FSA and the Japanese
Bankers Association, and again as a consequence of the JFBA’s swift and
continuous mobilisation for a system of voluntary liquidations, non-judi-
cial guidelines for private debt reorganisations (saimu seiri) were put in
force in August 2011. The idea behind them was to avoid further bank-

126See also Kabashima (2012, p. 13).

127Tapan Times (2013).

1%See Ando et al. (2013, p. 9).

2Tapan Times (2013).

130See e. g. Ranghieri and Ishiwatari (2014, p. 275).

BlFor critical remarks, see part 3.6 c).

132K ojin saimu-sha no shiteki seiri ni kan suru gaidorain kenkyti-kai [Study group
of the guidelines for individual debtor out-of-court workouts] (2011), for a de-
tailed description and a translation, see Steele and Jin (2012); in Japanese, see
Adachi (2011).

133 Ranghieri and Ishiwatari (2014, p. 275).
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Figure 8:

The loss of fishing boats, rafts, and industrial equipment, if instalment-purchased
or serving as collateral, also caused double-loan issues. As ownership tends to be
corporate and fishery is an important source of employment, more ambitious fi-
nancial solutions were made available for big businesses than for smaller business-
es and homeowners. Fishing vessel pushed atop a wharf pier in Onahama, Iwaki-
City, Fukushima prefecture, image by Kunio Kaji, dated 26 March 2011, courtesy
of and published by Iwaki meisei daigaku shinsai akaibu-shitsu [Iwaki Meisei Uni-
versity Earthquake Archive], Hamadori no ki‘oku [Memories from Hamadori]
(2014, p. 10-11).

33



Law and Policy Responses

ruptcies,'* also of individual entrepreneurs, beyond the 644 of such cases

recorded in the first year alone.™ In this way, the guidelines serve as a
complement to the ordinary proceedings of bankruptcy (hasan) and civil
rehabilitation (minji saisei),"*® from which they had been derived.

Accordingly, banks were expected to “partly or entirely give up their
claims on housing and automobile loans if borrowers in disaster areas
work out appropriate payment plans.”'® For this, a so-called “Steering
committee for the guidelines for individual debtor out-of-court work-
outs” and registered experts mediate between debtors and financial insti-
tutions to draw up a repayment plan upon debtor’s request and creditor’s
consent.’® The speed and flexibility,'® the fact that such arrangements
would not be recorded in debtors’ credit histories (shin"yo joho), thus they
would not be black-listed, and the principle of the exclusion of guaran-
tors’ debts were repeatedly praised as merits of the guidelines.’*’ In addi-
tion, the rather hefty regular scale of legal fees is not applied, debtors may
retain a cash allowance of JPY 5 million (over five times higher than in
cases of insolvency), charity donations are exempt from seizure, and in-
terest payments on loans may be subsidised by the prefectures under cer-
tain conditions.™*!

Nevertheless, problems were soon identified in relation to the “user-
friendliness’ of the guidelines, such as the possibility of proceedings near
the debtor’s residence!*? and a continuing lack of publicity. The procedure
under the guidelines has also been criticised as overwhelmingly compli-
cated and often misunderstood, resulting in victims having difficulty be-
ing approved as eligible.'*® Not surprising to many, public explanatory
“seminars in rural areas attract few participants, apparently due to con-
cerns about looking bad” and thus less shameful, direct contacts with
debtors were demanded.'** The guidelines have also been criticised for
their ambiguity about whether debtors can be entirely exempt from their
debt, in that they were designed with the purpose of preventing bank-

B4For practical advice, see Dojima héritsu jimu-sho [Dojima Law Office] (2011,
pp- 115-142).

135Katd (2013).

136 For their role in relation to the disaster, see generally Dgjima horitsu jimu-sho
[D&jima Law Office] (2011, pp. 143-185); Kato (2013).

37 Tapan Times (2013).

138 See also Kabashima (2012, pp. 14-15).

1% Kato (2013).

MOTFBA (2011a, p. 64, 2011b, 2011d, p. 11); JFBA (2012a, p. 28).

1See also Kabashima (2012, p. 14).

12TFBA (2011a, p. 64); JFBA (2011d, p. 11).

4 7apan Times (2012), Japan Times (2013); Cho (2014, p. 171).

144See Japan Times (2013).
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ruptcies, instead of permanently releasing debtors from their debts.'*® As
a consequence, one panel involved has been accused “of improperly forc-
ing bailout applicants to promise to repay a portion of their loans” and
subsequently refusing to allow lawyers to supervise and screen panel
meetings on bailout applications,' raising concerns of partiality and
opacity.

In response, advertisements have been placed in the media, the FSA
has issued a communication to financial institutions'¥’ and calls for
amendments have been addressed by means of partial revisions. Despite
this, and again contradictorily to more favourable comments in academic
scholarship,'*® the carefully-drafted guidelines are far from a success — as
the association itself admits.'*’ Financial institutions often simply seem
unwilling to concede more than a mere rescheduled repayment (hensai no
risukejiiru) to debtors.!*

This regrettable situation is reflected in the number of cases officially
filed for debt workouts, which, despite momentum by relocations and
mortgage cancellations in 2013 and a broadening of the scope of applica-
tion in 2016, totalled only 1,373 as of 30 December 2020,"! a figure that is
dwarfed by the banks’ estimations of a potential demand “close to 5,000
to 6,000” and the 200,000 homes lost.’® More importantly, the count of
almost 8,300 initial inquiries suggests a significant unmet demand from
victims.

Although the guidelines are to be phased-out by 31 March 2021, a new,
permanent version has been drafted and become applicable since 2015,
entitled Guidelines for Debt Consolidation of Victims of Natural Disas-
ters, so far opened for victims of 18 subsequent disasters.'>

145 Kabashima (2012, p. 14); see also Adachi (2011, p. 9).

146Tapan Times (2013).

“7TFBA (2012a, p. 28).

148 See Steele and Jin (2012, p. 44, pp. 66-68); Kato (2013).

49See e. g. JFBA (2012b) (updated regularly).

1%0See JFBA (2012a, p. 28).

31K ojin-ban shiteki seiri gaidorain un’ei i'in-kai [Steering committee for the guide-
lines for individual debtor out-of-court workouts] (2020). The prefectural figu-
res mirror Miyagi as the most affected prefecture, with two thirds of the filings,
followed by Iwate with one fourth. Cho (2014, p. 171) is apparently confusing
the number of applications with mere inquiries.

2 7apan Times (2012).

133 For a more recent study, see Tominaga (2018).
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2.6 CONTRACTS: EARTHQUAKE INSURANCE

Private insurance for earthquakes, tsunamis and volcanic eruptions is
heavily subsidised by the government, but not intended to cover entire
losses.!® In light of the enormous catastrophic risk in Japan, this market
would not exist without subsidies and restrictions on insurers” exposure.
Thus, only 30 % to 50 % of the net value of a property can be insured, and
this is capped at JPY 50 million for homes and JPY ten million for house-
hold property under art. 2 para. 2 No. 4 of the Act on Earthquake Insur-
ance.’® As a means of simplifying the claims process, payments are either
the full amount, half, or 5 % of the amount insured.'*®

Neither creditors nor debtors appear to have been very risk averse with
regard to insurance. Creditors did not frequently insist on the conclusion
of insurance contracts for mortgaged property, whilst most debtors did
not take it out."” Home-owners were and still are fatally reluctant to in-
sure earthquake risks.'®® The reasons for this are disputed,’® but include
insurance coverage not being mandatory, only being available as a sup-
plement to fire insurance, and the fact that premiums are fixed for each
prefecture and perceived as costly relative to incomes.'® Whatever the
reasons behind it, the penetration rate of earthquake insurance was as
low as one third in the tsunami-prone prefecture of Miyagi.'®! Neverthe-
less, after the disaster, insurance was one of the major legal concerns dis-
cussed at counselling centres (see Figure 7),'> and within only eight
months, JPY 1.18 trillion had been paid out on over 718,000 policies in
Japan.'®

Yet even if insurance has been taken out, it is likely that debtors lose
their already reduced claims to creditors. This is because the mortgagor
of a hypothec is subrogated to the claims, i. e. they receive the mortgagee’s

134See e. g. Yamamoto (2011, p. 74) and General Insurance Rating Organisation of
Japan (2014). For this purpose, the Government operates a re-insurance (sai-ho-
ken) mechanism, the funds from which again are capped per earthquake. For the
latest allocated budget, see Government of Japan, Cabinet Office Policy Office,
Disaster Management (2020).

155 Law No. 73/1966 (Jishin hoken ni kan suru horitsu).

%6Kozuka (2012, p. 5).

157 For critical remarks, see parts 3.6 b) and c).

1¥For details, see Waldenberger (2013); Kozuka (2012, p.7); Feldman (2013,
p. 339).

¥ For an overview, see Waldenberger (2013).

160See e. g. Dojima horitsu jimu-sho [Dojima Law Office] (2011, pp. 218-220).

161 Kozuka (2012, p. 7).

1625ee JFBA (2011a, p. 60).

163 Kozuka (2012, p. 7).
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insurance compensation claim in exchange for the loss of or damage to
the security, arts. 304 paras. 1 and 2, 372 of the Civil Code.'** Although
this has the effect of reducing the mortgaged debt by the amount of the
insurance claim, victims are instantaneously deprived of a means to re-
build and restart their lives and businesses. Subrogation, butsujo dai’i-sei
in Japanese, can only be avoided if the claimant can obtain pay-out in cash
before the mortgagor seizes the respective claim against the insurer.!%

2.7 DEREGULATION: CONSUMER CREDIT

A vicious circle of excessive borrowing had long been understood as a
major cause of so-called “multiple debt problems” (tajii saimu mondai) of
consumers in Japan since the 1970s and had been addressed by lowering
interest rate ceilings, introducing credit checks, a total amount control,
and supervisory credit record institutes by a major reform that had only
come into force in 2010.1%¢ Although restricting access to credit, these safe-
guards had been effective against grey-market predatory lending, well-
known across Japan by company names such as Aiful, Acom and Promise
had put most of the loan sharks, already referred to above, out of busi-
ness.'®’

Less than three weeks after the catastrophe, however, politicians of the
DPJ took unexpected action to revive these consumer finance companies
—in an effort to provide means of financial relief to disaster victims. Doing
away with serious concerns about the integrity of this sector and the im-
pact of interest as high as 20 % annually on the financial situation of al-
ready hopelessly indebted victims, the DPJ] demanded to allow further
lending previously deemed illegal. Even the Bar asked the government to
establish a framework that enables indebted, disaster-affected house-
holds to take out additional loans.!®®

164 Law No. 89/1896 (Minpo).

15 Eor details, see Matsuoka (2011, pp. 640-641, p. 655); for practical advice, see
Dojima horitsu jimu-sho [Dojima Law Office] (2011, pp. 23-26).

166 Accordingly, art. 13 et seq. of the Money Lending Business Act imposed a duty
on lenders to assess the financial situation of prospective borrowers, banned
loans leading to indebtedness disproportionate in relation to the borrower’s in-
come, and imposed fines and up to one year of imprisonment upon violation in
art. 48 et seq. of the act, see e.g. Kozuka and Nottage (2007) and Weitzdorfer
(2020, p. 144, pp. 146-149, p. 155, p. 162, p. 248, p. 252, pp. 281-283, p. 285,
p- 287, pp. 293-294, pp. 315-317).

167Flynn and Taniguchi (2010); see already part 1.2.

168 See Ohira and Chiba (2011); Japan Press Weekly (2011a).
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The FSA was receptive to this and lifted restrictions by amending the
relevant Cabinet Ordinance, which partly, but effectively, invalidated
provisions of consumer protection, deemed a key element of the previous
reform.'® By easing conditions stipulating, inter alia, a so-called duty of
responsible lending (soryo kisei), lenders were again allowed to advance
loans beyond amounts borrowers would reasonably be able to repay (hen-
sai noryoku) given their annual income without renewed borrowing.!”
Furthermore, apparently by way of administrative guidance (gyosei-
shido), the government called on “the public and private sectors to pro-
vide consultation services for disaster victims, subsidise loan interest for
disaster-hit businesses and offer credit guarantees for firms.”'”! Despite
the political controversy and renewed criticism by NPOs, the FSA’s “sud-
den deregulation” even bypassed the usual procedure of inviting public
comment (iken kobo tetsuzuki), art. 39 para. 4 No. 1 of the Administrative
Procedure Act.'”?

In spite of the allegedly good intentions to remove “inconveniences in
borrowing” in the disaster area'”® and considering the financial sector’s
strong backing, it remains doubtful whether the liberalisation actually
was implemented to help victims of double-loans, as financing real estate
and vehicles had already been exempt from credit checks from the outset,
art. 12-2 Money Lending Business Act. At least the speed of deregulating
consumer finance was remarkable, as not even charity money had been
distributed to most victims at the time.

2.8 CHARITY: PRIVATE BENEVOLENCE AND PUBLIC DISTRIBUTION

Although privately raised, charity money was also subject to government
intervention — by way of selective distribution to victims. Donations to the
Japan Red Cross and other charities'* all over the world (gi’en-kin), al-

1 This is the Order for Enforcement of the Money Lending Business Act, Ordi-
nance No. 40/1983 (Kashikin gyoho seko kisoku), as amended by Cabinet Ordi-
nance No. 35/2011; Mainichi Daily News (2011); on the earlier laws, see Shimizu
(2007, pp. 189-220); for critical remarks, see part 3.6 d) and Weitzdorfer (2020,
pp- 316-317).

70For a summary of the amendments, see Financial Services Agency (2011a).

71See Japan Times (2011).

72 Law No. 88/1993 (Gyosei tetsuzuki-ho); the quotation is from Japan Press Weekly
(2011a).

173 Financial Services Agency (2011a).

1740n Japanese welfare charities, see Yamashita (2013).
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ready exceeding JPY 250 billion as of May 2011,'7 started to be distribut-
ed by municipalities seven weeks after the catastrophe.'”® These initial
payments to affected households generally amounted to a lump sum of
JPY 350,000 in cash:'””

e for any family member found dead or declared missing and deemed
deceased (pursuant to art. 30 of the Civil Code; arts. 86, 89 of the Fam-
ily Registration Act),"”®

¢ if the family had been evacuated from the crescent-shaped evacuation
zones around the crippled Fukushima Dai’ichi Nuclear Power Station,

* and for any home lost in its entirety.'”

Families with a partially destroyed home were eligible for half of this
sum.'® This suggests that in relation to the allocation of charity money,
the government framed home-owners rendered homeless by the disaster
as among those in greatest need of assistance.

In addition to this private charity, the government also distributed
disaster condolence money (saigai chd’i-kin, colloquially mimai-kin) of
up to JPY five million to those who had lost close relatives in the
disaster, pursuant to art. 3 of the Act on Provision of Disaster
Condolence Grants etc.'®! and municipal ordinances.’® As additional
measures, following calls for protection by the Bar, condolence grants
and relief donations were exempted from seizure by creditors
(sashi’osae kinshi, art. 5-2 of said act) and the scope of property not
falling under bankrupt estates in cases of individual bankruptcy of
disaster victims pursuant to art. 34 of the Bankruptcy Act,'® was to
be expanded.'®

175 Government of Japan, Cabinet Office (2011b, p. 7).

176 On the role of donations, see Aota (2011).

177Brasor and Tsubuku (2011); this was not much more than in Kobe, Feldman
(2013, p. 338).

78 Law No. 224/1947 (Koseki-ho).

17 For critical remarks, see part 3.6 e).

18 Brasor and Tsubuku (2011).

1 Law No. 82/1973 (Saigai chd’i-kin no shikyii-to ni kansuru horitsu).

82Umeda (2013, p. 18).

18 Law No. 75/2004 (Hasan-ho).

IB4TFBA (2011a, p. 64; 2011d, p. 12); Yamanome (2012); Katd (2013).
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2.9 SociaL WELFARE: HousING AID, GOVERNMENT LOANS AND SUBSIDIES

As for lost homes, the Act on Support for Reconstructing Livelihoods of
Disaster Victims provides for two different grants by the central and pre-
fectural governments of up to JPY three million per household, art. 3 sec.
4, from a designated public corporation, art. 6.1%

The first, fundamental grant depends on the degree of damage to the
respective residence, which, in quickened procedures, was distributed
in lump sums of JPY one or half a million on an alternative basis, art. 3
para. 2 of the act. The decisive test was essentially whether the
respective building was either “completely destroyed” (zenkai, art. 2
para. 2 No. 1) or suffered at least “large-scale partial damage” (dai-kibo
hankai, art. 2 para. 2 No. 2) — arbitrary standards difficult to construe in
a non-discriminatory way.'® The assessment of eligibility, the so-called
damage certification (higai nintei, see Figure 9), is conducted by land
and house investigators, who, as a consequence, are now following
revised guidelines, which operate on a percentage system to assess the
extent of damage to walls, roof and foundation, granting aid if the total
damage is deemed to exceed 40 % (see the official forms reproduced as
Figure 9).

The second, additional grant mostly depends on whether the victims
purchase a new home (JPY two million), repair their home (one million)
or rent private accommodation (half a million), art. 3 para. 2 nos. 1, 2,
3. Such a scheme clearly incentivises relocation and it can be argued
that, considering the relatively low grant for renting, the poorest end
up receiving the least.”™ On the other hand, as a means of disaster
housing assistance, public guarantees that rents are “reimbursed for
two years, typically up to a maximum of JPY 90,000” per month were
granted initially, causing “anxiety as to how long these subsidies will
last.” 188

85See generally Tsukui (2011).

18 For details, see Brasor and Tsubuku (2011).

187 According to the results of a comparative study of housing-problems after six
earthquakes world-wide, renters generally “cannot afford the increase in mar-
ket rents after the disaster and do not qualify for the permanent-housing subsi-
dies aimed at homeowners” Johnson (2007, p. 454). For critical remarks, see part
3.6e).

188 Gill et al. (2013b, p. 10).
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Figure 9: Assessment of eligibility for governmental compensation for damaged
residential buildings by means of full or partial damage (left) and by percentage
(right); official government forms.'®®

Thirdly, subsidies for participation in voluntary group relocations were in-
troduced in the Act on Special Financial Support for Promoting Group Re-
location for Disaster Mitigation.190 Under this scheme, some 75 % to 85 % of
pre-disaster property values are reimbursed upon agreement to relocate to
safer, yet often remote areas far inland, complemented by interest subsi-
dies.”” However, accepting the subsidies excludes the grants for repairs
outlined above, and thus entails the tough choice between onsite restora-
tion, onsite reconstruction, or relocation and new construction, particularly
for double-loan victims.'? Relocation is slowed down by the reluctance of
“double debtors” to abandon and sell their former estates, who often
would be better advised “to rebuild a simple house on their own land” in
the absence of sufficient financial incentives to participate in group reloca-

189 Cabinet Office, Government of Japan, official forms issued on 31 March 2011, on
file with the authors.

%Taw No. 132/1972 (Basai no tame no shiidan iten sokushin jigyo ni kakawaru kuni no
zaisei-jo no tokubetsu sochi-to ni kansuru horitsu); on the specific subsidies in Sen-
dai, see Kabashima (2012, p. 11).

1 Eor criticism, however, see Kabashima (2012, p. 11, p. 15).

1%2See Torihata (2012, pp. 195-200) on further aspects of these problems in Miyagi
and Iwate Prefectures.
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tions.'® In such cases, “agreement among stakeholders is time consuming,
which prolongs residents” stays in temporary housing (...) well past the
scheduled two-year period.”*** As relocation planning is in part marginal-
ising the interests of double debtors, further assistance is deemed necessary
for smooth implementation of the relocation.'®

Other financial benefits were provided by the Central Government on an
emergency basis (arts. 23 para. 1 No. 7; 2 Disaster Relief Act) and at the
discretion of the prefectural governments (arts. 23 para. 2; 2 Disaster Relief
Act)."® These include public disbursements for overdue earned wages to
save an estimated 30,000 jobs by use of JPY 700 billion of the first supple-
mentary budget for subsidising salaries. Ordinary unemployment benefits
were increased from 50 % to 80 % (normally 60 %) for 90 to a maximum of
330 days (normally 150), depending on age and individual entitlements
under the national unemployment scheme of arts. 13-22 Employment In-
surance Act.'”” In addition to general public benefits pursuant to, inter alia,
the Livelihood Protection Act,'® victims may apply for specific disaster
benefits, such as exemptions from income tax for disaster-losses and from
vehicle acquisition tax for replaced cars,'” public health insurance pay-
ments, nursing care, high school fees, and special payments to farmers and
fishermen.?® As necessary documents had often been lost, victims were
provided with special identification certificates (risai shomei-sho). However,
these financial recourses for victims must be applied for and filed separate-
ly, and with the municipal offices in the pre-disaster places of residence,
which poses time-consuming practical hurdles.”!

Government loan schemes are numerous and vary depending on their
purpose and the municipalities in charge. In theory, any Japanese may
obtain loans from the Japan Housing Finance Agency (JHFA), currently

% For details, see Kabashima (2012, pp. 10-11, pp. 13-14).

194 Cho (2014, pp. 168-169); see also Claremont (2014, p. 96).

%Kabashima (2012, pp. 14-15); or metaphorically put: “The people who really
need to move now are the politicians and administrators who hold the purse
strings for aid,” Wilhelm and Delaney (2013, p. 122)

1% For an overview, see Matsui (2020, pp. 123-126), Iwata and Nishizawa (2008); on
welfare in Japan, see Iwata and Nishizawa (2008).

¥"Law No. 116/1974 (Koyé hoken-ho); for details, see Umeda (2013, p. 21).

1% Taw No. 144/1950 (Seikatsu hogo-ho); for a critical overview of the laws and social
policies for homeless people, see Iwata (2007, pp. 152-162).

199 Eor statutory details, see Umeda (2013, p. 20); for more recent measures, see
Umeda (2014).

20Brasor and Tsubuku (2011), Government of Japan, Cabinet Office (2011a, p. 23);
Government of Japan, Cabinet Office (2011b, p. 8).

P1Gee Brasor and Tsubuku (2011); on some legal solutions, see Umeda (2013,
pp- 16-17).
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at a mere 1.47 % for 35 years and 0 % for disaster-affected homeowners —
but this requires collateral. Disaster victim support loans are provided for
persons below certain income levels by means of interest-free govern-
mental and institutionalised loans or interest subsidies, see arts. 23 para.
1 No. 7, 2 Disaster Relief Act; art. 10 Act on Provision of Disaster Condo-
lence Grants etc. Exceptions for the disaster of 2011 stretch the repayment
period to 13 years.2”2 Over 30 municipal councils providing social welfare
pay up to JPY 200,000 per month in no-interest loans to victims who have
lost their jobs, as well as households who have lost a family member.?®
These so-called “life and welfare loans” do not require a guarantor or any
repayment within the first year but fall due after the second year.

Single mothers, widows and orphans are eligible for other no-interest
loans from a fund for moving, repairs, medical care, and education.?™
Specific low-interest loans are available to persons engaged in agricultur-
al or fisheries industries.*® In Sendai, for example, five-year no-interest
housing loans of JPY 11.6 million are available from the local government
for people working in agriculture of fisheries®® — short in comparison to
the 20 years usually necessary to pay off a home in Japan. It is highly
questionable as to whether all this is sufficient for a new home, as in
Tohoku, a home constructed on one’s own land can cost up to an estimat-
ed JPY 30 million or JPY 10 million on rented land — between three and
ten times more than the value of the two grants.””” Another alleged prob-
lem is that, even if double-loan debtors receive governmental loan guar-
antees, they are still obliged to secure the loan with property.® This has
led some to conclude that neither the government loans nor the relocation
subsidies cater adequately for the specific and exacerbated situation of
home-owners,*” leaving their situation largely unremedied.?'’

22JPY 640.7 billion was allocated for this in the first supplementary budget alone.
see also Japan Press Weekly (2011a); Umeda (2013, p. 19).

23 Gee also Mainichi Daily News (2011).

24 Umeda (2013, p. 19).

205 Government of Japan, Cabinet Office (2011a, p. 23).

26 Kabashima (2012, p. 11, p. 13).

27 The average price of a Japanese condominium (manshon) was JPY 51 million in
2014, and although property in the rural Tohoku region is much cheaper, typical
two-bedroom apartments with a kitchen, living and dining room (2LDK) are
only available for around JPY 700,000 in coastal Ishinomaki City, for example;
on the costs of housing reconstruction, see Government of Japan, Cabinet Office
Policy Office, Disaster Management (2017).

2% Brasor and Tsubuku (2011).

2 See Kabashima (2012, p. 14).

#90n the importance of widening the social safety net for disaster relief, see Der-
yugina (2017) as well as part 3.1 and part 3.4 below.
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Figure 10:

A poster advertising financial support regarding double-home-loans issued by the
Miyagi prefectural government’s civil engineering department’s housing division
(attached to the wall of a prefabricated housing unit in the complex depicted in
Figure 12). It offers subsidies of the equivalent of 5 years of interest as support for
debtors otherwise unable to get access to new credit for rebuilding homes. The fact
that such information was still produced for evacuees at the poster’s time of pub-
lication (June 2016) is a strong indicator that double-loan problems persisted for
well over five years after the disaster. Omiya Town, Ishinomaki City, image by the
authors, August 2016.
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3. DISASTER RECOVERY AND SOCIAL JUSTICE

To summarise, despite the trillions of yen spent on recovery, tireless stat-
utory activity and an impressive array of law and policy measures direct-
ly or indirectly mitigating damage from the disaster, a truly helpful solu-
tion for double-loans remains missing. Except for emergency relief for
repairs, insufficient housing grants conflicting with relocation subsidies,
counselling, and unsuccessful guidelines for liquidation, little is in place
to keep double-loan debtors from slipping through the wide-meshed
safety net of inadequate earthquake insurance and restrained social secu-
rity. Double-loans, being at the intersection of disaster management,
debtor-creditor- and real property-law, financial regulation, and social
welfare, pose a significant test for social justice in Japan, and the degree
to which society accepts financial responsibility for victims of natural di-
sasters.

Having started with a largely descriptive approach to our socioeco-
nomic analysis (parts 1.1, 1.2 and 1.3) and to our legal analysis (parts 2.1
to 2.9), we next turn to a more critical and normative assessment of the
results of the laws enacted and policies adopted. Whilst the need for the
government to provide housing and reconstruction aid following disas-
ters is now generally accepted, a failure to address the social disaster of
lost homes and double-loans as well as the need for additional debt relief
have produced instances of evident social injustice (parts 3.1, 3.2). We
identify three competing ways in which this unfairness, and the appropri-
ate response to it, can be conceptualised: as undeserved harm in need of
rectification, as social vulnerability in need of benevolence, or as a threat
to future welfare in need of prevention. The outspoken public debate on
how to frame indebted victims of the Great East Japan Disaster exposes
these contradicting framings (parts 3.3, 3.4) and their underlying political
attitudes on how to share the burdens of disaster-related risk as regards
social justice in Japan (parts 3.5 to 3.6). By way of conclusion, we argue
that too much focus in these debates has been put on issues of pre-disaster
vulnerability and responsibility. Finally, and adopting a prescriptive ap-
proach, we contend that not enough concern has been paid to individu-
als’ post-disaster circumstances and the threats these pose to their ability
to function in society, leading to the unfolding social disaster of double-
loans (part 3.7).
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3.1 Success AND FAILURE IN PrOVIDING HOUSING

Japanhas made considerable progress in rehousing thathalf a million people
left without homes in March 2011 - victims have found shelter, rubble has
been cleared, roads have been rebuilt, and public services have resumed.”!!
Yet, in construing articles 1 and 2 of the Basic Act on Reconstruction in Re-
sponse to the Great East Japan Earthquake,*' the legislators’ ultimate intent
was, rather explicitly, “the revitalisation of Japan, not the restoration of vic-
tims’ lives,” so that national economic growth was prioritized over disaster
recovery. As for prefectural recovery plans, similar priority was observed to
be given to economic growth in favour of community reconstruction.™® In
this way, a dichotomy between the physical concept of “reconstruction”
(fukko) and a more anthropocentric concept of “rebuilding” people’s lives
(saiker) becomes apparent: In contrast to the swift restoration of public phys-
ical infrastructure — roads, bridges, gas and power lines — progress and im-
plementation of onsite reconstruction housing (fukko jiitaku) or permanent
relocation of coastal communities has been criticised as slow.***

This slowness has not always resulted from market failures. For instance,
housing reconstruction in Tohoku was generally driven much more by the
government than by the market or charity; meaning that government poli-
cies arelargely responsible for delayed or failed recovery.215 For example, the
principle that “accelerated reconstruction of permanent housing is prefera-
ble to the use of temporary housing” as stipulated by the United Nations
Disaster Relief Organisation (UNDRO) has hardly been observed: Tempo-
rary housing is not only less sustainable compared to cost and lifespan of
permanent housing,?'® but also entails the danger of reconstructing vulner-
ability through “permanent” temporary housing.?” In this way, Japan seems
to have repeated old mistakes from Kobe,?'® in that large-scale procurement
of temporary housing came at the expense of permanent housing.”’

21GSee generally Wakabayashi et al. (2011); Shiozaki et al. (2012, pp. 86-117).

2L aw No. 76/2011 (Higashi-nihon dai-shinsai fukko kihon-ho); English transl. avail-
able online: <http://www.reconstruction.go.jp/english/topics/Basic_Act_on_Re-
construction.pdf>.

23 Cho (2014, p. 172).

214 Cho (2014, pp. 161163, p. 165, p. 173), Gill et al. (2013b, pp. 9-11); Claremont
(2014, p. 95); see also Santiago-Fandifio et al. (2014).

#5Gee Kennedy et al. (2008); Cho (2014, p. 173); Maly (2018); Davis and Alexander
(2015); and Mannakkara et al. (2018) on how to “build back better” after a tsunami.

Z8Johnson (2007, p. 451); for further issues with temporary housing, see Félix et al.
(2013).

217 See also recently Finucane et al. (2020).

218 Re-reading the detailed investigations of urban policy and local governance after
1995 in Kobe by Edgington (2010), concluding that “Japan’s particular style of
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Delays in reconstruction have not only been caused by the financial and
practical difficulties caused by the sheer magnitude of destruction and
amount of debris. They have also been attributed to institutional factors,
such as political gridlock and bureaucratic resistance due to disagree-
ments between ministries and between administrations of local and na-
tional level, organisational inefficiencies, excessive centralisation, and in-
flexible top-down planning of disaster response.?’

From a fiscal perspective, many victims who lost their homes were also
not able to benefit from national reconstruction grants (fukko kofukin) to a
large extent, due to their delayed and limited allocation to the municipal-
ities and their prevalent use for public infrastructure.??! To the outrage of
many, it was revealed that “one quarter of the reconstruction budget has
been spent on projects that arguably have little or nothing to do with re-
construction of the affected areas.”** Finally, it was prolonged budgetary
uncertainty about the provision of grants to municipalities,® subsidies to
companies, and aid to victims that left reconstruction in partial limbo.

As a result of these institutional weaknesses, 89,000 evacuees still re-
mained in temporary accommodation across the three most affected pre-
fectures as of August 2014, long after the end of the two-year maximum
stay prescribed by law, while 90,000 lived in units rented temporarily by
local governments.”?* Such long-term displacement not only raises ques-
tions of “mobility justice”,225 but also represented little improvement over
the situation following the Kobe earthquake, when only half of tempo-
rary housing had been vacated within three years.”

All prefabricated housing complexes have since been vacated and dis-
mantled in Miyagi prefecture, where a mere nine government-rented

urban redevelopment hindered rather than hastened its ability to rebuild a dev-
astated city,” seems irritatingly familiar in light of the Tohoku earthquake. For
detailed comparisons, see Maly (2015) and Mikuriya and Iokibe (2016, pp. 89—
108).

Johnson (2007, p. 435, pp. 451-452 with further references).

20Gee Cho (2014, p. 159, pp. 162-167, p. 169, pp. 172-173 for further references);
Wakabayashi et al. (2011); see generally Suzuki and Kaneko (2013); and Inaba
(2011, pp. 23-25) on the Government’s organisational responses; on recurring
policy dilemmas of post-disaster housing assistance, see Pezzica et al. (2021).

221 Cho (2014, pp. 165-166); Claremont (2014, p. 95).

22 Claremont (2014, p. 95). Nevertheless, partial use of the grants for clearance and
disposal of debris, reallocation of land to relocate housing and so forth might
have at least helped the victims indirectly.

22 Cho (2014, pp. 164-165).

241shibashi (2014).

23 Gee generally Cook and Butz (2016).

26Johnson (2007, p. 445); and generally Hirayama (2000).
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Figure 11:

Despite the essential involvement of contractors and all branches of the private
sector, as part of an inevitable bonanza of lucrative business in waste management,
demolition, construction, and public procurement; disaster recovery is largely
publicly driven in Japan. This contrasts with tendencies in other liberal capitalist
economies (and notably the aftermath of Hurricane Katrina 2008), where crises
and disasters are alleged to have provided pretexts for rolling out small-govern-
ment, market-based solutions. Rubble from the tsunami and subsequent fires in
Hisanohama, Iwaki-City, Fukushima prefecture, image by Hiroshi Ishikawa, dated
20 March 2011, courtesy of and published by Iwaki meisei daigaku shinsai akaibu-
shitsu [Iwaki Meisei University Earthquake Archive], Hamadori no ki‘oku 2
[Memories from Hamadori 2] (2015, p. 8).
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Figure 12:

A small complex of prefabricated housing units for evacuees, less than 30 m? in size
for a family. Over 50,000 of such units were procured by the government. It took
seven to eight years until almost all of them would be vacated again. Omiya Town,
Ishinomaki City, image by the authors, August 2016.
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houses are still occupied by thirteen disaster victims as of December 2020
(see Figure 13). In Fukushima prefecture, where 86,250 people once occu-
pied a total of 80,086 emergency shelters (as of August 2011), the number
of registered (nuclear) evacuees still amounted to ca. 40,000, while it has
declined to 1,126 people in shelters as of March 2020.2%

However, when we had last visited the Tohoku region for fieldwork in
late 2016, we still observed unresolved cases of double-loan-induced home-
lessness, evidenced e. g. by a family of five in the fishing town of Yuri‘age,
Natori City.*® Some elderly evacuees in temporary housing remained re-
luctant to move out of their containers at all, as rents on the private market
seemed too high, or moving into reconstruction housing would have per-
petuated the loss of communal ties. Vulnerability and resilience vary from
community to community, and between urban and rural regions, but most
of the tsunami victims in temporary housing that long were completely
unable to afford the rents and simply waited for public social housing, fi-
nalisation of which was not expected before the end of 2017.?° While an all-
time low in mortgage rates might have spurred construction in 2015 (after
a drop due to the increased consumption tax), the market had been unable
to supply homes affordable to indebted disaster victims.

Prefabricated housing | Rental market housing | Other temporary housing

Yearend Units Occupants Units Occupants Units Occupants
2011 42,975 52,736 24,815 67,977 925 2139
2012 42,978 50,427 21,479 57,098 1052 2431
2013 41,176 43,664 17,216 43,209 1,000 2,257
2014 38,364 36,014 13,739 33,088 625 1,375
2015 33,226 24,746 9,281 21,630 337 700
2016 23,601 13,762 4,186 9,983 114 246
2017 14,318 4,144 1,882 4,258 32 67
2018 4,519 519 174 399 7 19
2019 926 22 36 67 0 0

2020 0 0 9 13 0 0
Figure 13:

Temporary housing occupancy in Miyagi prefecture from 2011 to 20202

227 Fukushima Prefectural Government (2021).

8The family’s property was bought by the municipality at a price seven times
lower than the original value, as prices had been set based on the property value
after the decision to change the zoning after the tsunami.

2shibashi (2014).

Miyagi Prefectural Government (2020).
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3.2 REFUSAL OF LOAN WRITE-OFFS, ASSISTANCE TO CREDITORS,
AND HALF-HEARTED DEBT RELIEF

The government offered no holistic legal approach to tackling issues of
debt relief?*!, and as we saw in part 2, the impressively numerous, yet
partial solutions to these problems often failed to work as intended. The
loans and disbursements could not provide a substitute for disaster insur-
ance, let alone full compensation for lost homes. On the one hand, the
affected financial institutions have been supported with billions of yen
and disaster-hit companies have been bailed out by the government
whilst, on the other hand, public short-term and private high-interest
loans, temporary debt-freezes and charity donations postpone rather
than prevent insolvencies of the private double-loan victims. Given the
insufficiency of the housing grants, instead, a system that can financially
and sustainably cover evacuee life was demanded.??

In June 2011, the Cabinet Office had vaguely communicated a planned
policy regarding double-loans to financial institutions in which “the na-
tional and local governments, lenders and borrowers [must] share the
pain.”233 What this was to mean in practice, however, was that in addition
to bailing out companies as “gifts” to creditor institutions, the government
did more to mitigate or offset the lenders’ losses than to help the borrowers.
The reluctance to tackle double-loan problems head-on was explained by
the Minister of Finance, highlighting legal concerns about debt relief in
light of the protection of property under the Japanese Constitution: As “pri-
vate-sector financial institutions use private deposits (...) as source of funds
for the provision of loans”, in granting debt release, the government, he
implied, would infringe upon depositors’ property rights.?* While post-
disaster debt release has also been portrayed as difficult from the perspec-
tive of private and public financial discipline,”® some scholars have been

21 The multi-faceted crisis has also been dealt with by different ministries, which
took different stances on the way to respond: For example, the ministries re-
sponsible for government-affiliated financial institutions, such as the Ministry
of Economy, Trade and Industry, the Ministry of Land, Infrastructure, Transport
and Tourism, and the Ministry of Agriculture, Forestry and Fisheries, unlike the
Ministry of Finance, which does not have authority over policy-based finance,
could arrange for public zero-interest loan schemes, see Financial Services
Agency (2011c).

B2Gee e. g. Yamasaki (2003, p. 91).

23 Transl. by Umeda (2013, p. 19).

P4 This legal line of argument invokes that a “haircut” to the creditor’s claims
would constitute an outright expropriation of their property rights, see Finan-
cial Services Agency (2011b).

25 See Financial Services Agency (2011b).
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equally restrictive, contending that “loan write-off shall never be used” as
this may jeopardize the affected institutions’ viability and would “not ben-
efit non-borrowing victims.”?* It is highly probable that the government’s
decision to actively support affected financial institutions rather than their
debtors was rooted in similar considerations.””

For example, the FSA introduced exceptions to the Act on Special Mea-
sures for Strengthening Financial Functions,® inter alia making affected
credit cooperatives (shin’yo kyodo kumi’ai), Shinkin Banks (shin’yo kinko),
and regional banks (chiho ginko) eligible for public subsidies to offset loss-
es incurred as a result of personal and corporate borrowers’ defaults.?”
Accordingly, the government decided to inject the impressive sum of JPY
191 billion, as of March 30, 2012 “under very favourable conditions,” into
ten of these institutions, and has continued to advance more until 2017.24

Another example of assistance to the financial sector — the deregulation
of further lending described above — drew heavy criticism. Instead of at-
tempting to resurrect the loan sharks by means of eradicating consumer
protection, NPOs and the left-wing media mobilised for loan forgiveness
and an increase in financial disaster aid under the Act on Support for Re-
constructing Livelihoods of Disaster Victims:*! As criticised with regard
to other Japanese post-disaster legislation, “adjustments (...) need to be
made on a temporary basis for the true good of the people in rebuilding,
and not as a backdoor way to change the law for the benefit of a few
(...).”*2 After prolonging the FSA’s exceptional rules once, which would
well support Naomi Klein’s controversial theory that disasters are often
used as pretexts for deregulation,?® it is noteworthy that the lending de-

26 Gee Kumar, T. S. Anand and Newport (2005, p. 178).

BTJapan’s previous financial crises demonstrate a long history of bank bailouts for
bad-loan problems, from the rescues by the Ministry of Finance after the steep
drop in real estate prices of 1991 and 1993, followed by the 1995 total collapse of
jiisen companies — mortgage lending institutions created by banks in the 1970s.

8Law No. 128/2004 (Kin'yii kind no kyoka no tame no tokubetsu sochi ni kan suru
horitsu); the amendment partially revising this act was by Law No. 80/2011.

¥ Ohira and Chiba (2011); Ranghieri and Ishiwatari (2014, p. 275); for details, see
Torihata (2012, pp. 204-206).

0Ranghieri and Ishiwatari (2014, p. 275).

21 G5ee Japan Press Weekly (2011a).

22Wilhelm and Delaney (2013, p. 122).

3In “The Shock Doctrine: The Rise of Disaster Capitalism,” Klein critically ob-
serves that disasters are regularly followed by imposing deregulation, privatisa-
tion, and cuts to social spending so swiftly that victims and other stakeholders
have no chance to oppose. In this way, crises are seen to be exploited to push
through controversial, exploitative policies while citizens are too emotionally
and physically distracted, see Klein (2008).
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regulation has indeed been withdrawn as of 31 March 2012. It remains
unclear for whom exactly the amendments had been thought necessary
in the first place, and whether the FSA subsequently backpedalled in be-
lated comprehension that facilitating lending to over-indebted disaster
victims is little different from throwing oil on the fire.

That “many with lower incomes and skills were pushed into poverty”
by double-loans,?** however unique the circumstances may be, is part of
similar phenomena recurring world-wide: Disasters create and reveal in-
justice because “marginalised people in society suffer the worst impacts
(...) as disadvantage that is expressed in housing becomes amplified,”**
meaning that the poor “have been most at risk from natural hazards.”**
In this respect, the government’s half-hearted reactions to double-loans
and debt relief can be seen to follow what has been distilled as general
rationales of financial disaster relief in Japan: “compensate if the law re-
quires, but not otherwise; compensate symbolically, but not enough to
truly cover losses; compensate uniformly, but not tailored to individual
loss.”

In spite of broad discussions in Japanese media, politics and academic
scholarship, it has not yet been fully determined how to improve institu-
tional structures to holistically enhance resilience against future post-di-
saster indebtedness, let alone how to assist those affected in a feasible
way. In one of the world’s wealthiest countries, part of what makes agree-
ment on financial relief difficult is rooted in questions of disaster justice.

3.3 A JAPANESE DISCOURSE ON DISASTER JUSTICE

In theory, there are three competing ways in which disaster-related injus-
tice can be framed, and we illustrate them using the example of double-
loans. On the first, distributive framing, the victims are seen as vulnerable
persons, many of whom being amongst the worst-off groups in Japan,
unable to take responsibility for recovering from the disaster without ex-
ternal assistance. Under this framing, relief is owed as a means of re-
sponding to a general duty of benevolence, to promote equity and allevi-
ate suffering in society. On the second, rectificatory framing, the ‘victims’
of the double-loan crisis can be said to have been specifically harmed by

2 Verchick (2012, p. 24).

>Williams and Jacobs (2011, pp. 185-186), with further references.

246 Adger (2006, p. 271).

27 Feldman (2013, pp- 336-340; p. 355); “compensation”, here, does not refer to tort
law.
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government failure and inaction, from a failure to prevent the damage
caused by the disaster by adequate coastal zoning laws or coastal protec-
tion and a failure to provide reconstruction and rehabilitation in a timely
manner to a failure to provide functional opportunities for them to
achieve financial and social security. Relief is then said to be owed by the
state as a matter of rectification for this past injustice. On the final, precau-
tionary framing, people are the victims of two disasters, the first of which
having been caused by the earthquake and tsunami, and the second, so-
cial disaster, being caused by the preventable economic and social conse-
quences of this first disaster. On this framing, relief should be given as a
means of avoiding the second disaster, just as tsunami walls and other
measures were taken in order to try and prevent the first, natural disaster,
and hence preventing this avoidable harm.?**

Thus, the Japanese political debate about public responsibility to the
victims of the Great East Japan Disaster*” quickly turned to discussions
on the issue of double-loans. This discourse, on the whole, considered
double-loans mostly from a distributive perspective, without implying
responsibility by the government for causing the disaster or considering
ways of preventing it. Despite a Japanese tradition of downplaying vic-
tims’ social differences and stressing the generality of misery in the wake
of disasters, calls for appropriate policies to allocate resources to certain
vulnerable groups®™ were soon to be heard. Scholars from the Tohoku
region have been demanding public corrective interventions for double-
loan victims, going beyond solutions between creditors and debtors, in
that “financial support for those people is one of the public tasks to be
fulfilled in view of the ideal of distributive justice.””! Yet the question

280ur three-fold division reflects other, similar divisions within the domain of
justice, for instance, the distinction between the purposes of tort law, or between
the moral duties of fidelity, beneficence and care.

2 See Feldman (2013, p- 339). When Feldman contends that, in contrast, the case of
“Fukushima did not spark a moral political discussion about whether victims of
mass tragedies should benefit from government action to compensate,” Feldman
(2013, p. 337), it should be added that at least the question of whether the state
should be held additionally liable, as in the mercury poisoning cases of Minamata,
pursuant to the State Liability Law (Kokka-baisho-ho), Law No. 125/1947, for insuf-
ficient nuclear oversight and failure to ensure adequate safety measures was de-
bated among legal academics. Looking closer, there is also evidence of a political
discussion in the spring of 2011 on whether the Government, and not the private
power plant operator, would bear the sole responsibility for the victims of the
accident, if its cause was to be deemed a “natural disaster of exceptional magni-
tude,” see e. g. Weitzdorfer (2014, pp. 129-133 for further references).

20Gee e. g. Cho (2014, p. 174).

»1Kabashima (2012, p. 8).
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remains as to whom exactly and on what grounds the government should
assist — if at all?

Although widely unnoticed outside of Japan, a discourse of national
scale unfolded, turning — in the words of the Minister of Finance — “the
double loan problem” into “a major political issue” and “a major issue in
the Diet,” involving all stakeholders, i.e. disaster-affected debtors, credi-
tors and the treasury.” Politicians such as the Mayor of Minami-Sanriku
City, two consecutive Ministers of Finance, the Governor of the Bank of
Japan and the Prime Minister equally expressed their concerns over dou-
ble-loans,”® but disagreement arose over who was most affected, what
weight was to be attached to their losses, and thus who was to be deemed
in need and worthy of financial assistance. In the disaster zone, victims of
double-loans were certainly not the only ones in need.”* Social inequality
affected various groups framed as vulnerable (zeijaku),” ranging from the
poor, elderly, isolated, and disabled, to precarious contract workers at the
crippled nuclear power plant.® Particularly “weak groups” among disas-
ter victims®” are framed by the term saigai jakusha, officially used in plans
for persons requiring assistance at times of disaster (saigai-ji yo-engo-sha),
such as women and children, which are explicitly listed in the Basic Act on
Reconstruction in Response to the Great East Japan Earthquake.

Most notably, the Japanese Bar, in a series of public recommenda-
tions,?*® called on the government, namely the FSA and the Small and
Medium Enterprise Agency (Chiisho kigyo-cho), to take a number of ap-
propriate countermeasures: disaster victim’s “release from unreasonable
debt” (fu-gori na saiken kara no kaiho) and “workarounds for double loans”
(nijit ron no kaihi) by recommendations aiming at debt write-offs (14 and
22 April 2011), legal emergency measures in support of reconstruction (19
May), and the instalment of a “debt factoring institution” (satken kaitori
kikan, 13 July) to eliminate corporate double-loans. The JFBA’s president
even went as far as meeting the Cabinet Secretary in person to discuss
“particularly double-loans” (19 April).™

22 Minister of Finance Shozaburo Jimi, 6 May and 10 June 2011, Financial Services
Agency (2011b); Financial Services Agency (2011c); on the public discourse, see
Shiikan Kin'yti Zaisei Jijo (2011).

%3 See Financial Services Agency (2011b); Shitkan Kin'yii Zaisei Jijo (2011).

P4 Gee already the distinction between the victim groups of higai-sha, hisai-sha, and
hinan-sha in part 1.

23 Gee generally Chiavacci and Hommerich (2017) and Amelung et al. (2018).

#6Gee Cho (2014, pp. 169-171, p. 173, p. 174); Claremont (2014, p. 96).

%7 See generally Shiozaki etal. (2012, pp. 86-89, pp. 206-209) and Amelung et al. (2018).

ZETFBA (2011a, pp. 63-64, 2011b, 2011c); JFBA (2012a, p. 28).

BITFBA (2012a, p. 28, authors’ transl.)
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While Japan’s ruling political parties, the DPJ and subsequently the
LDDP, rivalled in bailing out corporations and in supporting financial in-
stitutions, passing over private debtors, opinions of economists and legal
academics were mixed: Whereas local politicians and some scholars seem
to frame the crisis as presenting the most serious danger for companies,?®
some understand it rather in terms of nonperforming loans (furyo saiken)
affecting the liquidity of creditor institutions, as they are confronted with
falling repayment rates, heavy withdrawals, no fresh savings and a surge
in demand for reconstruction loans at the same time.?*! In other sources,
corporate debt is excluded and the focus is laid on individuals who “lost
their assets (...) and need to rebuild their properties.”**> Emphasis is often
put on collateralised debt where “assets which were mortgaged for the
loans had been destroyed”,*® and particularly, as in this book, home
loans, where victims must “pay off mortgages on houses that were de-
stroyed in the disaster while simultaneously borrowing additional funds
to rebuild.”?%*

The government’s costly disaster-response also raises questions on dis-
tributive justice, i. e. notions of “fair” allocation of costs and resources for
disaster recovery among the members of society.?®® Whilst there are many
differing notions of distributive justice, it is generally recognised that the
distribution of goods should be both egalitarian and responsible to indi-
vidual choices and decisions.?®® On one famous account, these competing
desiderata are brought together in the view that “It is bad — unjust and
unfair — for some to be worse off than others through no fault [or choice]
of their own.”?” Distributional injustice after a disaster, in this abstract,
arises if one group of victims is perceived to have received too little ben-
efit, relative to their need, or to bear too much burden, relative to what
they deserve. Justice, being “the first virtue of social institutions,”?*® thus
depends on the conception of how to compare those affected by a disas-
ter, so that all stakeholders receive their fair shares of government aid.
Criteria for distribution fundamentally differ in the way in which they

20 See Financial Services Agency (2011b); Uchida et al. (2012); Umeda (2013, p. 19).

#1Gee e. g. Nakamura (2011); Takahashi (2012); Torihata (2012); Kumar, T.S. Anand
and Newport (2005, p. 179); Ranghieri and Ishiwatari (2014, p. 275).

%2 Kabashima (2012, p. 8, p. 13); for another example, see Wakabayashi et al. (2011).

23TFBA (2011b).

%4 Cho (2014, p. 171), see also JFBA (2011b); Kabashima (2012, pp. 13-15).

%5 Gee generally Kabashima (2012) and more generally Jerolleman (2019).

26 Dworkin (2000, p. 451) states: “a fair distribution of risks and benefits is one that
is sensitive to different people’s choices, but insensitive to their brute bad luck.”

%7 Temkin (1993, p. 13).

28 Rawls (1999, p. 3).
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construe fairness, depending on the respective “substantive values un-
derlying the distribution,” such as merit and equity, equality, or individ-
ual need.?®

The political issue of whether the government should intervene in dou-
ble-loan problems?” thus relates to fundamental dilemmas of ethics, bur-
den-sharing, the financing and governance of risk, and resourcing chal-
lenges that each require value judgments and inevitable contingencies for
framing certain victims as deserving special government attention. While
interest in the topic of “disaster justice”*”" is growing globally, concepts of
vulnerability, referring to “states of susceptibility to harm, powerlessness,
and marginality of both physical and social systems,” guide the resulting
normative actions for disaster victims.”’? The Japanese government’s half-
hearted, selective responses to double-loans mirror conflicting normative
concepts underlying disaster response in Japan. Next, and in the final
four parts of this book, we will explore key features of these underlying
concepts by critically examining the first two and then proposing a third
framing of disaster justice, as introduced above.

3.4 DOMAIN-CONTINGENCY OF DISTRIBUTIVE DISASTER JUSTICE

Comparative studies in disaster justice have highlighted that “the deci-
sion about how and why to provide temporary housing [or any disaster
relief], reflect the particular social, economic and political situation of the
country in question.”?® As for Japan, it has been suggested that factors
such as “a disregard for public welfare, an overemphasis on fiscal conser-
vatism, a subservience to private interests, a deep commitment to individ-
ual autonomy, or others clearly disincline the state to distribute financial
compensation.”?* However, such generalisations often hide a more nu-
anced political discourse on victimhood and recovery in Japan.

Even before the enactment of the so-called Relief Regulations (Jukkyii
kisoku) in 1874, feudal Japan had a tradition of providing relief for the
indigent and poor (kyiimin kyiisai), just as payments of ad-hoc charitable
disaster aid were common after earthquakes in imperial Japan, collected

% See fundamentally Deutsch (1985, pp. 2-3, pp. 38-45) and Kaplow and Shavell
(2001); or the contributions in Fourie et al. (2015).

9Gee e. g. Financial Services Agency (2011b); Shitkan Kin'yii Zaisei Jijo (2011).

1 Eor an authoritative overview, see Verchick (2012); on disaster justice and ethics
after 3/11, see Shiozaki et al. (2012).

272 Adger (2006, p. 268).

#Johnson (2007, p. 449).

74 Feldman (2013, p. 340).
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by the public and the imperial family.”’> As regards financial disaster aid
from the modern Japanese welfare state, the tradition of condolence mon-
ey, codified into national legislation in 1973, constituted the first example
of statutory relief, albeit “as an expression of sympathy rather than an
effort to make the victim whole.”?® While it would be an exaggeration to
characterise Japan as “disregarding” public welfare, its post-war system
of social security is much less developed than, for instance, in many Eu-
ropean countries.”” A fundamental right to welfare is not explicitly set
out in the Japanese Constitution and has rarely been invoked successfully
in courts, although overwhelming legal scholarship advocates for its rec-
ognition as more than a mere principle under article 25.7%

In his brief, yet compelling overview of cases from the post-war era,
Eric Feldman concludes that the “history of natural disasters in Japan re-
veals little appetite for compensation,” and that “compensation schemes
justified on political grounds are also rare.”””* All the way to the Great
East Japan Earthquake, despite a public emphasis on “social bonds, or
kizuna, which was so heavily promoted by the government (...), a history
of state entanglement in the lives of citizens (...), one is hard-pressed to
find (...) some notion of solidarity,” he finds, as “few in Japan framed
their expressions of sympathy in the language of recompense.”?** Exist-
ing cases of government compensation, namely for acts of terrorism, are
persuasively categorised as mere “exceptions to the general norm in Ja-
pan of leaving disaster victims to fend for themselves,” leading to the con-
clusion that a “non-compensation norm” defines the Japanese state’s re-
sponse to disasters.?®! However, this norm against compensation does not
appear to extend across all domains of government intervention, and
where interventions can be framed in terms of reconstruction, rather than
compensation per se, there is an increasing trend towards government
intervention. A noteworthy example are housing grants:

After the Kobe earthquake of 1995, special financial aid was denied due
to considerations of fairness in the sense of equality (kohei-sei) in line with
the Japanese norm against discrimination between disaster victims. As
regards reconstruction, the public sentiment was notably that “all Ja-

5 Gee Clancey (2006, pp. 131-134).

276 Feldman (2013, p. 338).

%7 See generally Estévez-Abe (2008); Miyamoto (2008); Takegawa (2010).

278 On the constitutional welfare right in Japan, see Matsui (2011, 222-224, 229-230);
on the political discourses, see generally Miyamoto (2008).

9 Feldman (2013, p. 337); on the history and justification of post-disaster cash dis-
bursements, see Mikuriya and Iokibe (2016, pp. 109-128).

#0Feldman (2013, p. 337, p. 341).

%1 Feldman (2013, p. 340).
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pan[ese] people should be treated equally in the provision of government
services and support.”? Whilst recognisably egalitarian in one sense,
such thinking is strikingly different from western notions of equality,
such as those described above. It is predicated on assumptions that the
government does not owe a ““special’ duty for communities or individu-
als with extraordinary needs [or a] special obligation to correct social in-
equality simply for the sake of hazard mitigation (...) freedom requires
that the government treat individuals in equal ways; but it does not re-
quire that the government ensure equal outcomes.”?

However, three years later, and after a massive petition campaign, the

above-mentioned Act on Support for Reconstructing Livelihoods of Di-
saster Victims was passed — the second step in the direction of financial
disaster aid beyond charity. When the Act was put to debate for amend-
ments during the 159" session of the Lower House of the Diet in March
2004, the commission members were careful not to set a precedent for
general compensation:**
There had been arguments as to whether public money should be granted for
personal property losses caused by natural disasters. The Diet reached the
conclusion that it is permissible to provide such payments because houses are
one of the basics of people’s lives, it is important to promote recovery from the
loss of houses, and reconstruction of houses is important for the area.

Home-ownership and support for middle-class housing had long been at
the heart of Japanese post-war housing policy, namely through low-inter-
est loans provided by the Government Housing Loan Corporation.?®
Thus, despite “the resistance in Japan to ideas of individualism and pri-
vatism,”?¢ and despite the described insufficiency of the grants to fully
compensate for all losses, namely of poorer home-owners,” the House of
Representatives had created an important normative exception to the
principle of non-compensation after disasters.

In the spring after 3/11, the question of financial relief for disaster vic-
tims returned to the Lower House, when its budget committees were con-
fronted with finding solutions for the double-loan problem.288 This time,

#2Edgington (2010, p. 86); see also Feldman (2013, p. 340).

3 See critically Verchick (2012, p. 53); for an analysis of public sentiment on wel-
fare politics, see Nagayoshi and Sato (2014).

24Yagi (2007, p. 46); transl. by Umeda (2013, p. 18).

5 Hirayama and Hayakawa (1995, p. 230); Hirayama and Ronald (2007); Hiraya-
ma (2010); Hirayama and Ronald (2007).

26 Ronald (2004, p. 55).

%7 Murosaki (2013, p. 110).

8 Financial Services Agency (2011b).
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the promptly enacted art. 2 para. 3 of the Basic Act on Reconstruction in
Response to the Great East Japan Earthquake invoked “solidarity and co-
operation among people, including those affected by the disaster, the
people, entrepreneurs and diverse actors in the private sector”. Art. 5 fur-
ther stressed “the spirit of mutual support and solidarity.” By July, the
government decided that, in order to maintain liquidity, funds for the
housing grants under the Act needed to be boosted by means of excep-
tionally increasing the Central Government’s contributions from 50 % to
80 % (in art. 18) through a quick amendment to the Act on Special Finan-
cial Support and Grants in Order to Deal with the Great East Japan Earth-
quake,®® another measure implemented upon recommendation by the
JFBA.?* Accordingly, the major burden of housing grants to the victims is
now borne by the Central Government.””! In this way, housing grants
were supported by way of an exception to the principle of non-compen-
sation. We conclude that, in Japan, not only the framing of disaster victim-
hood has been contingent over time,?* but also that the normative con-
cepts of disaster justice are domain-contingent.

3.5 AVOIDANCE OF BLAMEWORTHINESS AND LIMITATIONS OF
RECTIFICATORY DISASTER JUSTICE

While the Japanese government has not evaded widening discussions
about distributive justice after the Great East Japan Disaster, albeit with
limited implementation, it has been more resistant to discourses on the
topics of disaster responsibility, blame, and the possibility that relief is
owed as a means of rectification for avoidable government failures.*

The public discourse about rectification however was complicated by
the coincidence of the fact that 3.11 saw at least two different, yet simul-
taneous, disasters. While the occurrence of earthquakes and tsunamis
had been constantly present in the lives of each Japanese generation, the
Great East Japan disaster also triggered a nuclear meltdown, which was
anew experience.

#9Law No. 40/2011 (Higashi-nihon dai-shinsai ni taisho suru tame no tokubetsu no zaisei
enjo oyobi josei ni kan suru horitsu); the amendment partially revising this act was
by Law No. 87/2011; on financial assistance to the prefectures, see also Umeda
(2013, pp. 5-7).

ZOTFBA (2011a, p. 64, 2011d, p. 11).

P1n other words, the taxpayers, see also Brasor and Tsubuku (2011).

#2Clancey (2011, pp. 399-400)

#3The following three paragraphs are based on Hérhager and Weitzdérfer (2018),
where further references can be found.
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Accordingly, in the public discourse on the consequences of the geo-
physical trigger-event, on the one hand, the tsunami was generally re-
garded as a natural and recurring phenomenon of the Sanriku coast-
line.”* On the other hand, the nuclear accident largely emerged as being
man-made,®® with its agency being attributed to the private operator of
the power station, which was inadequately controlled by the Nuclear and
Industrial Safety Agency, the Japan Nuclear Energy Safety Organisation,
and to the so-called “nuclear village” (genshi-ryoku mura) in general. This
dual perception was exemplified in both the public media and the gov-
ernment of Prime Minister Naoto Kan, who, after having tried desperate-
ly to guide and collaborate with the operator, Tokyo Electric Power Com-
pany (Tokyo denryoku kabushiki gaisha, TEPCO) in handling the situation,
resorted to blaming when it became apparent that the company withheld
information, misinformed the public, and was unable to overcome the
crisis in a swift manner. While the government itself did not admit disas-
ter agency in the words of legal liability under the State Liability Law of
1947, it can be regarded as having partially accepted political responsi-
bility by open-ended payments to be used for the costly compensation of
the nuclear evacuees.”

It must be noted, however, that the narrative of government blameless-
ness over the death and destruction caused by the natural disaster was
not uncontested. This means that the tsunami was also sometimes framed
as a “man-made” catastrophe in part, for instance regarding the underin-
surance of homeowners, inadequate urban planning, the failure to evac-
uate children on time, and the insufficient tsunami walls in several coastal
municipalities.

As victims gradually shifted their attention from loss and urgent needs
to the politics of the reconstruction priorities, they voiced strong criticism
about radiation safety levels and the selective plans for the permanent
relocation of communities away from the shore and the crippled power
plant.?®

Albeit, such discourses in relation to the tsunami were limited to local
cases and did not reach a national scale, just as they also did not trigger
large demonstrations in Tokyo or blaming as in the case of TEPCO’s nu-
clear accident. As Japan had already been “one of the world’s most pre-
pared nations in dealing with natural disasters, experts and policy mak-

P4Gee e. g. Gill et al. (2013b).

2% Gee generally Funabashi (2012) and Hérhager and Weitzddrfer (2018).
2% See already supra note 249.

27 For an overview with further references, see Weitzdorfer (2014).

8 Again, see Cho (2014).
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Figure 14:

A clear attribution of human political, economic, or legal responsibility for damage
caused by “natural” disasters is impossible, as it typically results from varying de-
grees of vulnerability and exposure created by lack of foresight, lack of action, and
negligent or even intended risk-taking behaviour on all levels of private and public
decision-making. This does not mean, however, that an ex-post-facto search for “di-
saster justice”, the designation of victims deserving special support, and the identi-
fication of market and policy failures are futile, especially if corresponding responses
are more than merely retrospective. Breakwater collapsed over several hundred me-
tres in Nakoso, Iwaki City, image by Kunio Kaji, dated 14 July 2011, courtesy of and
published by Iwaki meisei daigaku shinsai akaibu-shitsu [Iwaki Meisei University
Earthquake Archive], Hamadori no ki'oku [Memories from Hamadori] (2014, p. 13).
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ers have been struggling to answer” how it could have been more resil-
ient and better prepared.” Thus, even if one accepted the notion that
some of the victims of the earthquake and the tsunami were harmed by
government failure, it was much harder to identify these victims, or how
the government could have served them better, than it was with regard to
the Fukushima Dai’ichi Nuclear Disaster.

3.6 CHALLENGES FOR VICTIM-CENTRED APPROACHES TO SOCIAL
DISASTER JUSTICE

Whilst it is easy to blame the government for not taking sufficient action
to prevent or resolve the double-loan crisis, both the discourses on dis-
tributive and rectificatory justice were not supportive of significantly
stronger actions on the part of the government. The fact that equality can
be seen as demanding equal treatment of all disaster victims, while agen-
cy in natural disasters is hard to prove, indicates the difficulty in forming
a robust conception of justice that can protect people from such disasters.
In particular, both discourses on social justice required the framing of a
class of victims deserving of relief, and, as we will see, such framings
tended to undermine the case for more robust action on behalf of the gov-
ernment.

To see this further, let us turn to five practical dilemmas of disaster aid
(part 3.6 a) — e)), making disaster justice a practically unachievable goal.
They are to demonstrate and exemplify the challenges for achieving so-
cial justice in the wake of complex disasters — in this case, history’s costli-
est disaster. The compound nature of the 3/11 disaster created particular
complexities of victimhood, leading to different framings and, although
overlapping in part, different legal classes of victims, which emerged and
created social conflict, frictions, and envy, described by the sociological
concepts of “negative classification” and “relative deprivation.”>* In oth-
er words, the government’s sophisticated, generally well-intended and
often well-justified differentiation of categories and statuses of victims in
consequence rather reinforced questions of their respective desert and
merit.

9 For suggestions to improve resilience, see Shimizu (2012, p. 40); Ranghieri and
Ishiwatari (2014).

0 For a sociological case study from Iwaki City, see Kawazoe (2014); for a closely
related conceptual study on social inequality in Fukushima, relying on consid-
erable input from one of us, see Holbig and Neckel (2016).
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a) Tsunami Victims vs. Nuclear Victims

Among the groups outspokenly competing for government attention
were those affected by the open-ended nuclear crisis and the survivors of
the deadly tsunami.*” Victims harmed by the nuclear accident, namely
those who had to leave their properties pursuant to evacuation orders,
can claim significant amounts of (heavily state-subsidised) compensation
in tort from TEPCO under art. 3 of the Nuclear Damages Act®” and relat-
ed legislation on nuclear accidents. Although this redress involves nu-
merous problems of its own,*® and many people are similarly “unable to
return to their contaminated homes, but lack the financial means to start
new lives elsewhere,”** nuclear victims have enjoyed the benefits of ac-
tual legal rights in tort, at least in theory covering the full value of the real
property before contamination. This is a result of their victimhood clearly
falling within the sphere of responsibility of TEPCO under the principles
of unlimited liability and liability channelling to the operator under Jap-
anese nuclear law.*®

b) Insured Victims vs. Uninsured Victims

The public costs of double-loans in a post-disaster context can be
understood to at least partly stem from un- or underinsured private
risk:*® Earthquake insurance, owing to state subsidies incentivising
insurers, was available to everyone in Japan, yet optional. Famously,
“the decision to buy or reject (...) insurance is a calculated gamble.”*”
Thus, coastal home-owners were given the option to transform the
uncontrollable and unbearable costs associated with being the victim of
a tsunami into regular instalments that they can afford to bear. Howev-
er, in the world’s most earthquake-prone country, individuals faced
significant barriers to achieving this kind of autonomy. In addition to
the lack of financial resources to pay premiums, lack of information on
tsunami risk, ignorance, deliberate risk-taking or mere recklessness of

¥Even the term “nuclear nouveau riche,” referring to villagers financially
profiting from nearby nuclear power plants, coined already long before the
Fukushima accident, has been re-invoked when comparing “better-off”
nuclear evacuees with tsunami evacuees in post-3/11 discourses of disaster
justice.

32T aw No. 147/1961 (Genshi-ryoku songai no baisho ni kan suru horitsu).

33 For up-to-date details, see Weitzdérfer and Lauta (forthcoming, 2021).

3% Feldman (2013, p. 355); for the 2020 figures from Fukushima prefecture, see part
3.1 above.

330n these principles, and the practical challenges of nuclear liability, see e.g.
Weitzdorfer (2014).

3% See generally Grislain-Letrémy (2018).

" Dworkin (p. 74).
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home-owners,*® the institutional barriers described above include the
fact that indemnity insurance for natural disaster cannot be taken out
against the full cost of disaster damage, was not sensitive to risk at the
sub-prefecture level, is only available when packaged with fire insur-
ance, and is vulnerable to seizure by mortgagees, without mortgagees
placing any obligation to insure. Because of these barriers, the insur-
ance products were unpopular and achieved fatally low penetration
rates across affected prefectures. However, the question remains
whether the availability of insurance made it acceptable for disaster
relief funds to be used to indemnify uninsured debtors at the expense
of those victims who were policyholders, or more risk-averse by living
in higher locations or by borrowing less.

From the viewpoint of economics, as location within flood zones is gen-
erally said to lower property value,®® it is widely argued that coastal ho-
meowners who first saved on property prices, took out burdensome
loans, and then free-rode the insurance system provided by the govern-
ment, had limited merit to deserve special aid through taxpayer money.
However, before blaming residents, it is important to take into consider-
ation the social reality of farmers and fishermen in Japan, where labour
and housing markets do not encourage mobility, and geology, topogra-
phy and climate make it nearly impossible to move away from all poten-
tial disaster hazards. Therefore, whilst insurance may have allowed indi-
viduals to spread some of the cost of disaster damage over time, the pric-
ing effects of insurance markets cannot meaningfully be said to have al-
lowed them to make choices about how much risk they wished to face.
Indeed, some moral philosophers have argued that even individuals who
chose to accept certain risks should not face the full costs associated with
particularly negative outcomes associated with these risks, if these costs
are unbearably high or if it can be established as being in everyone’s in-
terest that such outcomes be avoided.3!°

Furthermore, while “self-inflicted” vulnerability from the risk of not
having taken out any disaster insurance may provide moral grounds
for denying financial aid to double-loan victims, part of the responsi-
bility for the low market coverage and the inbuilt deficiency of under-

%%In general, “although residents are aware of the risk of living in flood areas,
these risks are subjugated to other desires such as living in an attractive area and
in a home that fulfils their needs (...) despite the (...) experts (...), assessment of
risk is marginal [to lay people] in decision making about housing” and often
“insurance schemes were not taken up because of the lack of knowledge about
their availability,” Williams and Jacobs (2011, pp. 190-191).

3 See generally Bin et al. (2008); Williams and Jacobs (2011, p. 191).

310Gee e. g. Fleurbaey (2008, pp. 153-198); Barry (2008).
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insurance due to statutory caps lies with the government. It is arguable
that only “if some form of disaster insurance was the norm, it might
explain the state’s blanket refusal to compensate [italics added].”*"
Therefore, by citing the lack of insurance coverage as a reason for not
responding to double-loans as a case of distributive injustice, the
government may be laying itself open to the claim that they are instead
a case of rectificatory injustice.

However, as unattractive as the insurance system may be, consider-
ations of merit and governance do render it difficult to privilege double-
loan victims over those who have paid costly premiums for decades and
would further disincentivise taking out insurance in the future. A con-
vincing line of argument derives from a restorative approach: When com-
paring the situation of uninsured mortgagors with that before the disas-
ter, providing them with both permanent housing and debt relief would
seem to constitute, so to say, over-relief.

¢) Large, Corporate Debt vs. Small, Private Debt

The government also drew criticism in that financial assistance and incen-
tives were directed at major local companies rather than individuals or
owners of SMEs.*? As described above, this holds true especially for the
selectivity shown by the government in debt-factoring only corporate
debt. Certainly, it is evident that if larger “enterprises go bankrupt and
fail, local industries will be irreparably damaged and many local workers
will lose their jobs.”**® This policy therefore reflects the governments fo-
cus on regional economic recovery over and above the needs of individ-
uals.

150,000 long-term, low-interest and even no-interest “Great East
Japan Earthquake Special Loans” and “Great East Japan Earthquake
Emergency Guarantees for Recovery” were granted to SMEs sustain-
ing significant direct or indirect damage from the disaster between
May and October 2011 alone.’™ Other examples were the public
encouragement of lenders to modify loan terms for SMEs by the
Minister of Finance and the Governor of the Bank of Japan, or
restoration assistance and projects for makeshift storefronts etc. by
the Organization for SMEs and Regional Innovation from supplemen-
tary budgets.

1 Feldman (2013, p. 339 (italics added)).

¥12Cho (2014, p. 164).

313K ato (2013).

314 On exceptions to corporate bankruptcy proceedings and civil rehabilitations af-
ter the disaster, see Kato (2013).
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d) Debtors vs. Creditors

Perhaps the most sensitive aspect of disaster justice has been whether the
government intended to assist debtors or rather placed priority on the
interests of affected creditors. For this, one must bear in mind that dou-
ble-loan problems were predictable for creditors as well as for debtors.
On the one hand, the general, well-established principle of law is that in
contractual relationships, the party to bear the burden of insurance is or
should have been the party that is best able to control the risk, which in
this case would be the debtors in so far as they decide where to acquire
real estate and what type of building materials to use, e. g. wood (mokuzo)
or ferro-concrete (tekkin konkurito).

On the other hand, for a long time, Japanese institutional lenders had
been aware that in relation to mortgaged loans, “the highest risk is the
condemnation through physical damages caused by earthquake, ty-
phoon or other acts of god.”*"> They also knew that in the absence of a
system of full governmental compensation and guarantees by surety
companies, “one must rely on earthquake insurance, which is said to be
inadequate.”®!® As it is well-documented that low-income populations
are less likely to hold earthquake or flood insurance,®” at least in hind-
sight, it must be noted that creditors should have acted more prudently
to insist on insurance for disaster-prone collateral. What is more, there is
a strong economic argument that creditors have little excuse for not hav-
ing insisted on insurance, since they would not have borne these costs,
while at the same time benefitting from a lower risk of default and the
right to subrogate insurance claims if necessary. In conclusion, the lend-
ers’ negligence would appear at least as morally culpable as the failure of
debtors to insure their mortgaged property.

However, balancing out the financial burdens of disaster-induced bad
debt between borrowers and lenders is also a decision with considerable
macroeconomic implications. Firstly, would the Government force credi-
tors to write off disaster-affected loans of coastal homeowners, this could,
again, create moral hazards to efforts of precaution by residents of tsuna-
mi-prone communities, who would be disincentivised to take out insur-
ance or to buy property in safer areas away from the sea, anticipating
post-disaster government intervention. Secondly, it is only too familiar
that “the unfolding of the global financial crisis, which has special rele-
vance here in this context of housing and disaster, was itself triggered by

315 AES Ltd. (2005).

316 AES Ltd. (2005); on disaster-related loss of or damage to collaterals, see Dojima
horitsu jimu-sho [Dojima Law Office] (2011, pp. 20-22).

317 See Verchick (2012, p. 42).
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mortgage-backed securities.”*'® In this way, regional financial institutions
were supposedly deemed “system-relevant” for regional disaster recov-
ery, and the viability of credit markets more important to “national inter-
est” than the insolvency of a debt-ridden shopkeeper or a family’s mort-
gage ending in foreclosure.

e) Home-owners vs. Renters
Finally, home-owners in some respects have been treated more favour-
ably and more generously than renters, namely regarding the distribu-
tion of charity money and housing grants described above, where renters
received only one quarter as much as home owners. Home-owners were
also reported to be in an advantageous legal position in comparison to
shopkeepers.*? Also comparatively speaking, disaster aid does tend “to
favour middle-class homeowners over less affluent renters.”%?*° However,
in disaster research it is often the tenants that are framed as a population
more vulnerable and as “most in need of temporary housing”.**! Hence,
it can be argued that the allocation of post-disaster funding to housing,
“much of which is captured by the economic and social elite, seems a mis-
allocation of scarce resources”, and that funds might better be used for
high economic return projects, such as public infrastructure, and to meet
the needs of the poor.?2

Such criticism, on the one hand, may be questionable in the case of
Japan, one of the world’s wealthiest countries, for being predicated on
the false assumption that resources for reconstruction were scarce. On
the other hand, since the 1970s, increasing emphasis was put on
expanding ownership of residential property and the owner-occupied
housing-sector, while “housing supply was entrusted to market princi-
ples and low-income housing policy became very restricted.”** Public
housing construction also rapidly declined, and after the collapse of the
bubble economy in the early 1990s, the environment of property
ownership in Japan’s “homeowner society” worsened dramatically,
aggravating socioeconomic inequalities and exclusion,®* and giving
rise to concerns about the extent to which a home ownership-oriented
society can be maintained.’”® Thus, justice in post-disaster housing has

*18Williams and Jacobs (2011, p. 189); see also Peterson (2009).
19Gee Brasor and Tsubuku (2011).

30Verchick (2012, p. 44).

*ohnson (2007, p. 456).

32 Freeman (2004).

2 Hirayama (2000, p. 119); Hirayama (2012).

* Hirayama (2010).

5 Hirayama (2012).
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to be discussed bearing in mind Japan’s widening gap between “those
who own (...) a home and those that do not, giving rise to new social
inequality.”?

Competing classes of victims created by differentiated disaster laws ‘
nuclear (R F M EF) vs. tsunami victims (I #EKEF)
leavers (L) vs. stayers (HHTEF)
insured (PRI AZE) vs. uninsured homeowners (fELRIRZE)
homeowners (T A #) vs. renters (AEE)
landlords (B8 A\) vs. tenants (Ef& )
debtors (f&#5%#) vs creditors (fEHE#)
private (f] \) vs. corporate debtors (£ A)
small & medium (H/]5) vs. large enterprises (K F1E3)

Figure 15:
Synopsis of categories of disaster victims, according to legal classification and status

3.7 ProspecTs: A VICTIMLESS APPROACH TO DISASTER JUSTICE

The first author visited Japan not long after the 1995 Great Hanshin Earth-
quake (M 7.2, causing 6,434 fatalities), experienced the 2004 Chuetsu
Earthquake first-hand (M 6.9, 40 fatalities) while on a trip to the area, was
shaken in the 2007 Chuetsu Offshore Earthquake while working on the
twelfth floor of a law-office in Tokyo (M 6.6, causing 11 fatalities and a
minor nuclear accident at Kashiwazaki-Kariwa), and returned in 2011 to
conduct legal research after the Great East Japan Earthquake (M 9.0, al-
most 19,000 fatalities). Literally on the day this paragraph was first draft-
ed in 2014, landslides in Hiroshima Prefecture claimed the lives of more
than 70 people. Only weeks later, volcanic eruptions on Mount Ontake
killed at least 57. Just before a field visit to reconstructed Ishinomaki in
2016, another 50 were killed by the Kumamoto earthquakes (M 7.0), and
eventually this short book was finished during the second wave of the
Coronavirus pandemic. Such a recurrence of cataclysm demonstrates that
in the “Earthquake Nation”* of Japan (jishin-koku de aru nihon), society
will always have to face disasters — and law will always be needed to cope
with them.

6 Hirayama and Hayakawa (1995, p. 229, see also p. 216).
27 In English, this term was also coined by Clancey (2006, p. 6, pp. 226 et seq.)
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Figure 16:

The outlook for inevitable large-scale disasters in the 21st century is that they will
increase in frequency, variety, and magnitude, warranting far-sighted and long-
term public disaster-financing policies. Japan’s experience with the world’s costli-
est natural disaster before the coronavirus pandemic, especially dealing with the
threat of double-loan issues to economic recovery, have never been more relevant.
Image courtesy of and published by Iwaki meisei daigaku shinsai akaibu-shitsu
[Iwaki Meisei University Earthquake Archive], Hamadori no ki'oku [Memories
from Hamadori] (2014, p. 4).
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Yet, neither legal claims nor charity can substitute for the loss of a family
home or birthplace. They cannot compensate for the support of human ties
and community, let alone a lost relative or friend.*® Along Japan’s narrow
coastlines, there is —literally speaking —limited room left for stricter zoning
rules®” or for providing higher standards in the built infrastructure. New
gigantic seawalls, up to 15 metres high and planned to cover over 400 kilo-
metres of shore, are known to have failed previously, create false percep-
tions of safety, and obstruct tourism and fishery. As with the costly coastal
defences, it will be for experts to decide whether three first and newly en-
acted laws on tsunamis, among them the Act on the Promotion of Tsunami
Countermeasures™ (its bill previously abandoned in 2010), will improve
resilience through enhanced zoning, research, education and evacuation
training.** Certainly, it is often more efficient to reduce risk by addressing
socioeconomic vulnerability instead of pouring concrete.*

Whilst criticising governments for insufficient or unjust disaster re-
sponse is a simple exercise, it is important to consider the enormous chal-
lenges a compound mega-disaster like 3/11 brings about. In addition, a
complex socioeconomic problem like the double-loan crisis, given the un-
changeable geological conditions of Japan, can hardly be addressed with
simple solutions, and most schemes in place will have to be retained and
incrementally improved to best combine ex-ante and ex-post measures of
disaster risk governance and financing.

In the absence of a full-fledged social welfare system, few better legal
remedies than insurance,® a well-tried, yet increasingly challenging risk-
sharing arrangement, with Japan already hovering between a privately and
publicly funded system,** seem to be at hand. Certainly, earthquake insur-
ance has proven vastly unpopular, even with those living along tsunami-
prone shores. As premiums are mainly set on an average risk level based on
the prefecture, simply put, the premiums are almost the same amount for a
concrete house built on rock as for a wooden cottage on the slopes of an
active volcano, as long as they are in the same prefecture. Due to the result-
ing moral hazard, those more risk-averse, living in relatively safe locations,

3220n a more human-centred recovery in Asian disasters, see the contributions in
Kaneko et al. (2016).

¥ For a recent study, see Grislain-Letrémy and Villeneuve (2019).

30Law No. 77/2011 (Tsunami taisaku no suishin ni kansuru horitsu).

%1 Umeda (2013, pp. 46-47).

#2Verchick (2012, p. 51); Aldrich (2012) argues that social capital is the key to
building resilience.

3 38atd (2020) also examines insurance as a key solution for the prevention of dou-
ble loan problems.

¥4 Kozuka (2012, pp. 5-6, pp. 90-93).
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Figure 17:

In the long run, waterside living is becoming increasingly expensive world-wide: not
only due to rising land prices driven by urbanisation, population-growth, and eco-
nomic and recreational development but also due to higher exposure to climate-
driven extreme weather events, such as floods and storm surges. This makes Japan’s
experience with managing tsunami risk globally relevant. A key policy dilemma is
whether to reduce exposure by stricter zoning and better planning or by disincentiv-
ising development through higher insurance premiums. Mandated insurance for at-
risk property bought on credit certainly constitutes a way of increasing private disas-
ter resilience, while it also is a market-based solution that has the potential to hit
vulnerable populations hardest. In contrast, public risk financing systems based on
income-adjusted contributions might be fairer, yet they lack the geographical incen-
tive effects of risk-adjusted premiums. Image courtesy of and published by Iwaki
meisei daigaku shinsai akaibu-shitsu [Iwaki Meisei University Earthquake Archive],
Hamadori no ki'oku 2 [Memories from Hamadori 2] (2015, p. 17).
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are in effect forced to subsidise those choosing to procure property in loca-
tions more at risk of being impacted by natural disasters.*** Were insurance
companies able to differentiate premiums based on local risk hazard maps,
however, residents would be incentivised to choose locations where the
danger of damage from natural disasters is lower, thereby reducing the
potential burden on the entire system. Economists have shown that “insur-
ance premiums convey risk information to potential buyers in the coastal
housing market.”** Better using this “signalling function” of the price of
premiums, based on increasingly fine-grained and accurate hazard maps,
risk from tsunamis could be mitigated by disincentivising life along at-risk
coastal areas, which could also mtigate Japan’s overlooked risk of “houses
on active faults” (katsu danso ni aru jiitaku).

Increased insurance coverage and the transfer of risks in exchange for
premiums would also improve risk management and significantly im-
prove households’ resilience.® While private prevention instead of tax-
payer-funded disaster response is a slippery slope towards leaving those
most in need unprotected from disaster risk, and thus subsidies should be
maintained, locally deregulated insurance premiums could signal warn-
ings to the coastal and wooden housing markets, to banks and potential
mortgagors in particular, contributing necessary incentives to live in —
where available - less popular, but safer locations.

To improve persistently low penetration rates,®® one might decouple
earthquake insurance from fire insurance, make it mandatory, or create
an opt-out system, incentivising creditors to insist on insurance by put-
ting future subsidies and bailouts under this condition. Whereas mandat-
ing disaster insurance for all homeowners would be a heavy-handed, ar-
guably excessive limitation of the freedom to contract, mandatory insur-
ance for disaster-prone assets serving as housing-loan collaterals seem a
pertinent measure to mitigate the risk of other double-loan crises emerg-
ing in the wake of future disasters.

Given the clear discrepancy between the constant need for law to re-
spond to disasters, and the ever-present difficulty of harnessing this law

5 Critically, however, Frame (2001).

*%Gee e. g. Bin et al. (2008). Endeavouring to consider behavioural or cultural fac-
tors leading to ignorance of well-documented tsunami risks would go beyond
the scope of this short book; for a theoretical explanation, see e.g. Kunreuther
and Pauly (2004).

%7See e.g. Dojima horitsu jimu-sho [Dojima Law Office] (2011, pp. 218-220);
Williams and Jacobs (2011, p. 191); Katd (2012); Ogaki (2013); Waldenberger
(2013). Japan’s insurance penetration rate is increasing, particularly since 2011,
yet still under 30 % as of 2016; on recent developments, see Tsuda (2019).

3% Hashizume (2015).
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Figure 18:

Thg:S/ll earthquake, tsunami and nuclear disaster was not only globally unprece-
dented with regard to its economic magnitude, it also subjected private assets to a
multitude of threats from all the elements: earth, water, fire, radioactive falloutin the
air and the contamination of plant and animal life. This demonstrates the necessity
of comprehensive, all-hazards approaches to private disaster risk financing. Gas
fires in Naraha Town, Fukushima prefecture, image courtesy of the town of Naraha,
as published by Iwaki Meisei Archive Project, Hamadori no ki'oku 2 [Memories from
Hamadori 2] (2015, p. 7).
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to promote redistributive or rectificatory justice, we conclude by propos-
ing to adopt an alternative, victimless approach to establishing social jus-
tice in disaster law. Such an approach starts from the premise that in a
complex and interdependent society with mature financial institutions,
knock-on effects of disasters on the economy, and in particular on the fi-
nancial situation of those affected, will be difficult to contain. Victims
who are in debt cannot help but either be forced deeper into debt or be
denied access to much needed capital, and will either be forced into bank-
ruptcy or prevented from playing a productive role in social and econom-
ic reconstruction. Whatever the outcome of such dilemmas, they will only
have additional knock-on effects for society at large, prompting the kind
of social disaster typified by Japan’s double-loan crisis.

Since such knock-on effects may not be easily calculable, but are pre-
dictable, we argue that governments are under a duty to seek to avoid
them as a precaution to protect their citizens. Such precautionary mea-
sures have already been taken very seriously by the Japanese government
when it comes to the physical infrastructure and the science of natural
disasters ever since the Nobi earthquake of 1891, when it established the
world’s first interdisciplinary disaster research body, turning Japan into a
leader in seismology.*® Yet, a concern for the predictable and avoidable
social consequences of such disasters has remained underdeveloped.

There is a growing body of law based on the prevention and precau-
tionary principles in environmental law, as well as in health and safety
law around the world, operating alongside traditional notions of equity,
responsibility, and social justice. We contend that the time is ripe to trans-
pose and implement these principles in disaster justice and disaster law,
especially when it comes to post-disaster relief. To this extent, we note the
adoption of the Sendai Framework for Disaster Risk Reduction in 2015.3*°
To strengthen disaster risk governance, article 30 explicitly states the im-
portance

(j) To strengthen the design and implementation of inclusive policies and social
safety-net mechanisms, including through community involvement, inte-
grated with livelihood enhancement programmes (...), housing and educa-
tion, towards the eradication of poverty, to find durable solutions in the post-
disaster phase and to empower and assist people disproportionately affected
by disasters;

*9The Imperial Earthquake Investigation Committee (Shinsai yobé chosa-kai), see
Clancey (2006, p. 151).

*9The Sendai Framework for Disaster Risk Reduction (2015-20130), adopted by
187 UN member states between 14 and 18 March 2015, constitutes the most com-
prehensive existing international legal risk management framework.
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Figure 19:
New infrastructure, such as tsunami walls or this 13.6m tsunami evacuation tower,
erected in March 2015, tangibly symbolizes the government’s resolve to “prepare
for the next one”. Viable and sustainable disaster risk financing policies, however,
are arguably more difficult to design. Omiya Town, Ishinomaki city, image by the
authors, August 2016.
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(m)To promote, as appropriate, the integration of disaster risk reduction consid-
erations and measures in financial and fiscal instruments;

(g) To promote and support the development of social safety nets as disaster risk
reduction measures linked to and integrated with livelihood enhancement
programmes in order to ensure resilience to shocks at the household and com-
munity levels; (...).

Despite its developed economy, legal and scientific sophistication and in-
deed economic and social equality, Japan has a comparatively underde-
veloped public social security system. It therefore seems that meeting
these objectives will require developing more robust safety nets for the
victims of disasters, based around identifying obstacles to their rehabili-
tation following a disaster, as well as the need to alleviate immediate, on-
going, and probable future suffering. It is evident that there also is a need
to redesign financial mechanisms, particularly disaster insurance, to pro-
vide accessible relief for victims and to incentivise, or require, uptake of
insurance, or else to render it unnecessary to the effective rehabilitation
of individuals following disasters. We acknowledge that such measures
will be costly to citizens. However, they will likely prove less costly over-
all than the consequences of inaction, and they will likely be a very effi-
cient means of allocating resources to promote faster and better recovery
of communities and individual lives.

Finally, we note that the scale of the double-loan crisis, and other social
costs following the Great East Japan Disaster was, in part, a function of its
size, and the difficulty that Japan’s economic and social institutions had
adapting to such costs. As researchers in the field of global catastrophic
and existential risks, we are concerned about what this might imply for
potentially even costlier disasters, especially where these occur across na-
tional boundaries. Potential socioeconomic consequences of a very large
regional or global disaster, such as a super-volcanic eruption, a major
global pandemic or extreme climate change would be huge.*! The pro-
jected sea-level rise, in conjunction with waves, tides, and storm surges,
is expected to double coastal flooding frequencies by 2050.>*? Therefore,
it is vital for all countries to take seriously the lessons of this tsunami di-
saster and to act so as to prevent and avoid similar snowballing costs in
the interests of boosting disaster resilience globally. The costs associated
with not doing so, in favour of retaining our concern about attributing
victimhood and blame, may be very high indeed.

1 Gee generally Ismail-Zadeh et al. (2014).
*2Vitousek et al. (2017); on climate change and future disasters, see Lukasiewicz
and Baldwin (2020).
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Ten years on from the tsunami, the COVID-19 pandemic has superseded
the 3/11 catastrophe as the costliest disaster in human history, shortly to be
dwarfed by the expected costs of mitigating the climate crisis. These three
crises have already led governments to spend more on disaster relief than
at any time in history. Nonetheless, they highlight how our tolerance for
uninsured risk and resulting social inequalities is becoming our greatest
weakness when it comes to mitigating the economic impact of disasters.
This is what we believe makes this book’s case study of Japan’s “double
debt disaster” both universally relevant and uniquely instructive.

It is surely not difficult to identify differences between the crises: one
was triggered by a sudden seismic event, primarily affecting a single
country and causing most of its damage within hours, while the others
are slow-onslaught processes, likely to extend or reoccur over years, de-
cades and across continents. However, we should be aware of their com-
mon features from a risk-governance and risk-financing perspective.
They all challenge our thinking about the extent to which catastrophes are
‘natural” or ‘man-made’ and whether anyone is to blame for them. An-
swering these questions requires us to think beyond narrow questions or
causation to understand how they were exacerbated by human processes
that increased our exposure and vulnerability as well as failures in pre-
paredness for response and recovery.

Unfortunately, the policy dilemmas we analyse in this book still apply,
and indeed seem likely to apply ever more over the course of the 21% cen-
tury. What defines risk-financing in the Anthropocene are increasingly
global, frequent, disruptive, and costly shocks from disasters against a
background of high-speed structural changes in the global economy. To
retain effective, feasible and just solutions to prevent mega-disasters from
cascading into economic ones (especially in highly interdependent, com-
plex economies), our findings show that:

® economic recovery from ever larger-scale disasters is increasingly dif-
ficult to achieve with conventional national, single-generation risk-fi-
nancing mechanisms,

* ever longer-term public and private investments and accruals are re-
quired to spread mitigation costs and benefits temporally (including
across generations),
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* this, in turn, requires fundamentally rethinking burden-sharing and
redistribution to also spread costs and benefits more broadly geo-
graphically (including across nations).

Fortunately, the role of inequality as a threat multiplier and intensifier
was understood early in the COVID-19 pandemic and has played an im-
portant role in recent public discourse. Indeed, discussions about social
justice and COVID-19 have often focused on the ethics of responsibility
and on providing compensation to those who have lost out in the form of
financial relief that seeks to be proportional to these losses. In the United
Kingdom, for example, COVID-19 has seen an unprecedented level of
government support for those unable to work as a result. However, this
has been tailored so as to match people’s pre-pandemic income and has
tended to exclude certain vulnerable groups (such as those in the early
stages of starting a business or whose income was variable). What has still
often been missing in such discussions is an awareness of how, in addi-
tion to imposing costs in the present, disasters also perpetuate people’s
vulnerabilities in the future by hampering efforts to rebuild their lives.

Another way in which this study is of global relevance is the concurrence
and conflict of general social welfare programs with specific disaster risk
financing mechanisms, namely insurance. In conjunction, these tend to
cannibalise each other, in that each system creates moral hazards to the
development and expansion of the other: Excessive public stimulus of com-
panies during pandemics would disincentivize taking out business conti-
nuity insurance or supply-chain hedging. Similarly, agricultural subsidies
to farmers for climate-related losses would disincentivize them to take out
crop insurance against heat waves and droughts. In all of these areas, fur-
ther expansion of private resilience measures would reduce the case for
public schemes, while the latter would disincentivize private investment in
the other. This is not a new dilemma, but in a world facing both extreme
inequality and extreme risk, its significance multiplies.

We therefore deem it unquestionable that the world will be facing more
problems very similar to Japan’s ‘double debt disaster” wherever individ-
uals, companies, or nations take on unsustainable burdens in the face of
catastrophic losses. This reinforces our insight that the only way to pre-
vent similar scenarios will be for societies and policymakers to start from
acknowledging that:

e the costs of a disaster must not be counted in terms of what people
have lost, but what they actually need to recover, and thus

* in many cases this will mean providing more relief to those who were
worst off to begin with; even if, because of this fact, they actually lost
less.
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The key observation from 3/11 that we expect to make again in the after-
math of the COVID-19 pandemic is the failure to plan for how to help
entire communities that find themselves no longer economically viable,
like some of the devastated, decimated, and depopulated coastal villages
in Japan. In the wake of COVID-19, it is likely going to be the high degree
of uninsured economic losses suffered by certain sectors such as hospital-
ity and tourism, and the deep recessions many countries are experienc-
ing. Whatever the causes, however, it is unlikely that such communities
can be restored to what they were before, even more in a century during
which economies already undergo structural changes at an unprecedent-
ed pace. As in Eastern Japan, for many elsewhere, there will hardly be a
normality to return to, so providing relief as restoration of the status quo
ante is going to be wasteful. We are unlikely to see whole villages living
in containers like in Japan, but we will have communities around the
world who find themselves emerging into a post-pandemic world where
their former ways of life are simply not viable. So the way to avoid this
spiralling into yet another disaster, like in the double debt disaster, is to
switch as early as possible to looking at what these communities could be,
not what they were.

Recovery from mega-disasters in the 21% century thus requires far more
creative approaches to understanding what opportunities remain in a
given locality or sector, how these can be balanced against future risk and
what change needs to happen at the personal, social, and legal level to
allow people to transition towards post-disaster ways of living and work-
ing. Admittedly, this can entail tough and politically unpopular decisions
to refrain from compensating in certain cases, to reallocate funds to sup-
port more future-proof and less risk-prone localities, activities, and sec-
tors.
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JAPANESE STATUTES (IN ORDER OF ENACTMENT)

Civil Code (F:i£ Minpa), Law No. 89/1896

Disaster Relief Act (¢ 5588k Saigai kyijo-ho), Law No. 118/1947

State Liability Law (FEZ 1% Kokka-baishd-ho), Law No. 125/1947

Family Registration Act (7 £§i£ Koseki-ho), Law No. 224/1947

Livelihood Protection Act (27 PR##E 1% Seikatsu hogo-ho), Law No. 144/
1950

Interest Limitation Act (FLEHIBRYE Risoku seigen-hd), Law No. 100/1954

Capital Subscription Act or Law Concerning the Control, etc. of Accept-
ance of Contributions, Money Deposit and Interest, etc. (HH%& &
Shusshi-ho or & DX AFL, TAY &K ORI FEOTHE D (2B 2 5
Shusshi no ukeire, azukari-kin oyobi kinri-té no torishimari ni kansuru
horitsu), Law No. 195/1954

Nuclear Damages Act or Act on Compensation for Nuclear Damage (/i
{515 Genbai-ho or JFUF- 73 E ORHEIZBI 2 158 Genshi-ryoku songai
no baisho ni kan suru horitsu), Law No. 147/1961

Disaster Countermeasures Basic Act (3551 3R AN Saigai taisaku kihon-
ho), Law No. 223/1961

Act on Earthquake Insurance (MUEEFRIRIZBIS % 158 Jishin hoken ni kan
suru horitsu), Law No. 73/1966

Act on Special Financial Support for Promoting Group Relocation for Dis-
aster Mitigation (B 50 728 DEMABIAEE F IR D [F O M EL o
R HEE S (2 B9 5 V5L Bdsai no tame no shiidan iten sokushin jigyo ni
kakawaru kuni no zaisei-jo no tokubetsu sochi-to ni kansuru horitsu), Law
No. 132/1972

Act on Provision of Disaster Condolence Grants etc. (5 5 A3 A4 0 3 ka5
\ZBA3 % 1A Saigai chd'i-kin no shikyii-to ni kansuru horitsu), Law No.
82/1973

Employment Insurance Act (J&& ] fkB&7% Koyo hoken-ho), Law No. 116/
1974

Money Lending Business Act (&4 % % Kashikin-gyo-ho), Law No. 32/
1983

Order for Enforcement of the Money Lending Business Act (243415
1T #HLAI Kashikin gyoho seko kisoku), Ordinance No. 40/1983

Administrative Procedure Act AT FHtiE Gyosei tetsuzuki-ho), Law No.
88/1993
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Japanese Statutes (in Order of Enactment)

Act on Support for Reconstructing Livelihoods of Disaster Victims (¢
B AT P 3 R 1% Hisai-sha seikatsu saiken shi’en-ho), Law No. 66/1998

Bankruptcy Act (flk61% Hasan-ho), Law No. 75/2004

Real Property Registration Act (REIEEXRRFEIE Fu-dosan toki-ho), Law No.
123/2004

Act on Special Measures for Strengthening Financial Functions (482
DFEALOD 728 ORFHIFTE BT % 1:8 Kin'yi king no kyoka no tame no
tokubetsu sochi ni kan suru horitsu), Law No. 128/2004

Act Concerning Special Legal Aid by the Japan Legal Support Center to
assist Victims of the Great East Japan Earthquake (3 H A K5 S D4 5
BT DR O 70 O AARFNES R 2 —DOEBHORFIZHET S
1548 Higashi-nihon dai-shinsai no hisai-sha ni tai suru enjo no tame no nihon
shiho shi’en sentd no gyomu no tokurei ni kan suru horitsu), Law No. 6/2011

Act on Special Financial Support and Grants in Order to Deal with the
Great East Japan Earthquake Law (3 H A KR KRS 5 720 DFs
B PA BB & O\BhAZ I B9~ 2 154, Higashi-nihon dai-shinsai ni taisho
suru tame no tokubetsu no zaisei enjo oyobi josei ni kan suru horitsu), Law
No. 40/2011

Basic Act on Reconstruction in Response to the Great East Japan Earth-
quake (3 HAKE KA BUELAYE Higashi-nihon dai-shinsai fukko kihon-
ho), Law No. 76/2011

Act on the Promotion of Tsunami Countermeasures (Hi 5t 3 O HExtE (2 B
95 {EAE Tsunami taisaku no suishin ni kansuru horitsu), Law No. 77/2011

Double Loan Relief Act or Great East Japan Earthquake Enterprise Revi-
talisation Support Organisation K. K. Act (5 & — > ®iE Niji ron
kyiisai-he or #RFHEH P A KR K EF A SRS Kabushiki
gaisha higashi-nihon dai-shinsai jigyo-sha saisei shi’en kiko-ho), Law No.
113/2011
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bengo-shi jimu-sho SR H KT law office

boryoku-dan 27 organised crime group

butsujo dai’i-sei Wy ARSI subrogation (of a claim)

chiho ginko 5 ERAT regional bank

chiho kokyo dantai Hit 5 2N SR A local public entity

chiio seifu o B T Japan'’s central government

Chiisho kigyo-cho E VN J5n Small and Medium Enterprise Agency
daburu ron 2T a—y double-loans

dai-kibo hankai R e g large-scale partial damage (to buildings)
denwa horitsu sodan EEEVEEA R legal telephone helpline (by the JFBA)

fu-gorina saiken kara no
kaiho

Sfukko

fukko jutaku

fukko kofukin

furyo saiken
genshi-ryoku mura
gi'en-kin
gyosei-shido

hanko

hasan

hensai no risukejiiru
hensai noryoku
higai nintei
higai-sha

hinan-sha

hisai saimu no kaiho
hisai-sha

ho’an

Hoterasu

iken kobo tetsuzuki
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ey

ey

BmEEE
LAz 4
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-
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IHFHES)
SN T DFFRL
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IER
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BRASEFRE
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jishin-koku de aru nihon MigE[ETh % H A

jukkya kisoku

iR R

release from unreasonable debt

reconstruction

reconstruction housing
reconstruction grants
nonperforming loans

Japan'’s so-called “nuclear village”
donations

administrative guidance

personal seal (for signatures)
bankruptcy

rescheduled repayment
repayment ability

damage certification (for buildings)
victims of a man-made disaster
evacuees

relief from disaster-induced debt
victims of a natural disaster

bill (in parliament)

Japan Legal Support Center

procedure of seeking public comments

the “earthquake nation” of Japan

relief regulations, rescue rules



Japanese Terminology

jataku busoku

EERLE

Jiataku kin"yii shi’en kiko £ 554 il 37 bEKEHE

jidtaku saiken shi’en

Kashikin-gyo sodan
funso kaiketsu sentd

katsu danso ni aru
jitaku

Keisatsu-cho
Kin'yii-cho
kizuna
kodoku-shi

kohei-sei

kokumin seikatsu sentia

kosei rodo-sho

kyamin kyiisai

manshon
mimai-kin
minji saisei
mokuzo
nichiben-ren

Nihon kurejitto
kaunseringu kyokai

nijit ron

nijii ron mondai
nijii von no kaihi
nijii saimu

okyii kasetsu jiitaku
onsen

purehabu

risai shomei-sho

saigai cho'i-kin

saigai jakusha

sai-hoken

saigai-ji yo-engo-sha
saiken kaitori kikan
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lack of housing
Housing Finance Agency
support for the reconstruction of housing

Money Lending Industry Counselling and
Dispute Resolution Centre

houses on active fault-lines

National Police Agency, NPA

Financial Services Agency, FSA

social bonds

solitary death (under evacuation)
equality

National Consumer Affairs Centre, NCAC
Ministry of Health, Labour, and Welfare

(historical system of) relief for the indigent
and poor

condominium

disaster condolence money

civil rehabilitation

wooden (buildings)

Japan Federation of Bar Associations, JFBA

Japan Credit Counselling Organisation

double-loans

double-loan problem
workarounds for double-loans
double-debt

emergency temporary housing
hot spring (inns)

prefabricated (housing)

special identification certificate (in lieu of
lost documents)

(public) disaster condolence money

weak (vulnerable) groups among disaster
victims

reinsurance

persons requiring assistance at times of di-
saster

debt factoring institution



Japanese Terminology

saiken
saimu seiri
sangyo fukko kiko

sarakin

sashi’osae kinshi

seirei

shiho shoshi
shin'yo joho
shin"yo kinko

shin’yo kyodo kumi’ai
shinsai hinan-jo

Shinsai hoterasu
daiyaru

shinsai kanren-shi

Shinsai yobo chosa-kai

Shohi-sha seikatsu sentd

shoko ron

shiidan iten
s0ryo kisei
tajii saimu mondai

tajit saimu sodan
madoguchi

tatemono songai
teito-ken

tekkin konkurito
todo fuken
tokubetsu rippo

Tokyo denryoku
kabushiki gaisha

yami-kin'yii
zaimu-kyoku
zeijaku-sei

zenkai
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rebuilding
private debt reorganisation
Industrial Reconstruction Organization

(grey-market) consumer finance company,
loan shark

amounts exempted from seizure by credi-
tors

cabinet order
judicial scrivener (paralegal)
credit history

Shinkin bank, cooperative institution for
deposits

credit cooperative
disaster evacuation shelter

the Japan Legal Support Center’s disaster-
counselling helpline

(indirectly) earthquake-related deaths

(Imperial) Earthquake Investigation Com-
mittee

(prefectural) consumer affairs centres

(high-interest) commerce and industry
loans

group relocation (following disasters)
duty of responsible lending
multiple debt problem, over-indebtedness

multiple debt counselling service

damage to buildings
hypothec (mortgage)
ferro-concrete (construction)
prefectures

special law(making)

Tokyo Electric Power Company (TEPCO),
now Tokyo Electric Power Company
Holdings, Inc.

(black-market) moneylender, loan shark
(regional) finance bureau, treasury
vulnerability

completely destroyed (buildings)
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